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complete, accurate, and timely reports on the service usage of competing carriers’ customers; and
(2) complete, accurate, and timely wholesale bills.?** Service-usage reports and wholesale bills
are issued by BOCs to competitive LECs for two different purposes. Service-usage reports
generally are issued to competitive LECs that purchase unbundled switching and measure the
types and amounts of incumbent LEC services that a competitive LEC’s end users use for a
limited period of time (usually one day).”” In contrast, wholesale bills are issued by incumbent
LECs to competitive LECs to collect compensation for the wholesale inputs, such as unbundled
network elements, used by competitive LECs to provide service to their end users.” These bills
are usually generated on a monthly basis, and allow competitors to monitor the costs of providing
service.”’

89.  We find that Pacific Bell complies with its obligation to provide complete,
accurate and timely reports on service usage. Pacific Bell provides competitive carriers with
daily usage files (DUFs), which allow competitive carriers access to usage records, including
end-user, access and interconnection records.”® No commenting parties raise any issues with
Pacific Bell’s provision of service usage data to competitive LECs. Based on the information
provided by Pacific Bell, we find that its provision of service usage data through the DUF meets
its obligations in this regard.

90.  Wealso find that Pacific Bell demonstrates that it is providing carrier bills in a
timely manner.® For competitive LECs that are reselling services, Pacific Bell uses the
Customer Record Information System (CRIS), which is the same system Pacific Bell uses for its
retail customers.”® Pacific Bell uses its Carrier Access Billing System (CABS) to hill
competitive carriers for UNE and interconnection products, including loops, switch ports, loop
and port combinations, local transport and interconnection.”” We note that no party challenges
the timeliness of Pacific Bell’swholesale bills in California. Several parties, however, dispute

% Verizon New Jersey Order, |7 FCC Red at 12333, para. 121
5 Verizon NewJersey Order, |7 FCC Rcdat 12333, para. {21
2% Verizon New Jersey Order, 17 FCC Red at 12333, para. 12|
¥ Verizon New Jersey Order, 17 FCC Red at 12333, para. 121

“#  Ppacific Bell Application App. A, Vol. 1, Affidavit of Michael E. Flynn (Pacific Bell Flynn Aff.) at para. 10.
Competitive LECs can use the DUFsto: (I) bill their end-user customers; (2) bill interconnecting carriers; and (3)
reconcile their wholesale bills. Competitive LECs may elect to have their DUF delivered electronically, or via
Magnetic Tape, and have the option of receiving their DUF file on a daily, weekly or monthly basis. Pacific Bell
Flynn Aff. at para. 10.
9

See Pacific Bell Johnson Aff at para. 88-95; See also Appendix B, PM 28 (Usage Timeliness), PM 30
[Wholesale Bill Timeliness).
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Pacific Bell Fiynn Aff. at para. 4.

' pacific Bell Flynn Aff. at para. 5
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Pacific Bell’s ability to provide complete, accurate, and auditable wholesale bills and contest the
effectiveness and timeliness of Pacific Bell’s dispute resolution process. To demonstrate the
accuracy of its bills, Pacific Bell provides evidence of the third-party test, which determined that
Pacific Bell provides competitive LECs with accurate electronic and hard copy bills.”* In
addition, Pacific Bell notes that its performance data reveal that its wholesale bills are
sufficiently accurate.”” While we acknowledge that competitive carriers have identified
problems with Pacific Bell’s bills, we conclude, as did the California Commission, that Pacific
Bell’s wholesale bills provide competitive LECs in California with a meaningful opportunity to
compete.’ As the Commission has previously stated, “we recognize, as a practical matter, that
high-volume, carrier-to-carrier commercial billing cannot always be perfectly accurate.””” Many
of the problems identified by commenters appear to be resolved historical problems, and even in
the aggregate, these claims do not overcome Pacific Bell’s demonstration of checklist
compliance. We address the claims more fully below.

91.  Accuracy of Dora. Several commenters question the accuracy of the data
underlying Pacific Bell’s performance measurements relating to billing accuracy. Both Vycera
and Telscape claim that, in their experience, Pacific Bell’s bills contain many more errors than is
reflected by the performance measurements, which demonstrate billing accuracy rates of close to
one hundred percent.”® The commenters suggest that the reason for the discrepancy between

** " TAM Final Repon at 31. The third-party test evaluated Pacific Bel's CABS system and determined that
Pacific Bell supplied competitive LECs with accurate and timely electronic and hard copy bills.

0% pacific Bell mer the parity standard for all services for every month from May to September 2002 for almost all
of the billing performance measurements that impact billing accuracy. Pacific Bell Johnson AfT. at paras. 94-95; see
also Appendix B, PM 31 (Usage Completeness), P M 33 (Non Recurring Charge Completeness), and PM 34 (Bill
Accuracy). The only performance measurement for which Pacific Bell did not meet parity each month was the
measure regarding the completeness of recurring charges, and even in that instance, Pacific Bell only missed parity
for one month for one service and two months for another service. See PM 32 (Recurring Charge Completeness).
Pacific Bell did not meet parity in May 2002 and September 2002 for recurring charge completeness for its UNE
POTS services. See PM 32-3200300. However, the disparity was less than eight percent in May and less than one
percent in September. Moreover, on average for the five-month period, Pacific Bell’s recurring charge completeness
for UNE POTS services was 94.89 percent. while it was only 92.82 percent for its retail customers. Pacific Bell also
failed to meet the parity standard in July 2002 for recurring charge completeness for competitive LEC resale
customers. See PM 32-3200200. However, in this instance, even for the month that Pacific Bell missed, the
difference was very small-—93. | | percent for competitive LEC customers and 94.09 for Pacific Bell retail
customers. Moreover, 0n average during the five-month period evaluated, Pacific Bell performed slightly better for
competitive LEC customers, than its own retail customers.

™ The California Commission found that Pacific Bell's billing systems achieved a substantial state of parity. In
addition, the California Commission noted that it had incentives in place to help assure that Pacific Bell does not
backslide in its performance. California Commussion Order at 64.

% Verizon NewJersey Order, 17 FCC Red at 12336-37, para. 126.
%% Letter from Patrick J. Donovan, Rogena Harris and Katherine A Rolph, counsel for Vycera, to Marlene H.
Donch, Federal Communications Commission, WC Docket No. 02-306 at | (tiled Oct. 25, 2002) (Vycera Oct. 25 £x
Purte Lener); Letter from Rogena Harris and Katherine A. Rolph, counsel for Vycera, to Marlene H. Dortch, Federal
Communications Commission, WC Docket No. 02-306 at 1-2 (filed Nov. 4,2002) (Vycera Nov. 4 Ex Porte Letter);
(continued.. ..)
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their first-hand experience with Pacific Bell’s bills and the performance results could be that
Pacific Bell has failed to include various credits in its performance data.”” For instance, Vycera
explains that once Pacific Bell agrees to credit an account, the credit simply shows up as a
general credit to the bill as a whole, and does not specify to which charges or accounts the credit
relates.*™ Vycera notes that this manner of issuing credits might exclude those credits from the
performance measurements.””® Vycera also suggests that Pacific Bell’s billing accuracy
measurements may understate the credits that should be issued because Pacific Bell will only
issue a credit if it is demanded by the competitive LEC, even if it knows a credit is due to other
similarly-situated competitive LECs.”'® Similarly, Telscape claims that bill credits offered by
Pacific Bell through certain settlement agreements are excluded from the performance
measurements, which could understate the number of credits given to competitive LECs.

92. In response, Pacific Bell explains that all bill adjustments are reflected in its
performance measurements.”” Pacific Bell also states that when it learns of systems-related
billing errors that could impact more than one competitive LEC, Pacific Bell’s practice isto
make those adjustments for all impacted competitive LECs—not just the competitive LEC that
called the error to Pacific Bell’s attention.”” Pacific Bell concedes that its data have understated
billing adjustments in recent months in one regard, but argues that the impact was minimal.
Specifically, Pacific Bell admits that manual billing adjustments made to the Enhanced Summary
Billing Account (ESBA) statement (which is the bill as a whole, instead of the sections relating
to an individual telephone number), must be added manually to the billing accuracy performance
measurement (PM 34) results. For the five-month data period at issue those ESBA credits were
apparently not provided to the performance measurement group, and were therefore not included
(Continued from previous page)

Lener from Ross A. Buntrock, counsel for Telscape, to Marlene H. Donch. Federal Communications Commission,
WC DocketNo.02-306 at 2 (filed Nov. I, 2002) (Telscape Nov. | Ex Parre Letter).

*7 SeeVycera Nov. 4 Ex Parte Lener at 2; Telscape Nov. | Ex Parre Letter at 2-3

& vycera Oct. 25 Ex Parre Lener at 1

309

Vycera Oct. 25 Ex Parte Letter at |

3o
Vycera Nov. 4 Ex Parte Lener at 2.

3

Telscape Nov. | Ex Parre Letter at 2-3; Telscape Reply at 4-5.

3 pacific Bell states that the bill adjustments are reflected in either performance measurement 33 won-recurring
Charge Completeness) or in performance measurement 34 (Billing Accuracy). Pacific Bell explains that ifthe credit
is a mechanized adjustment to correct a billing system error, the credit would appear as a one-time credit to
nonrecurring charges and would be reported in performance measurement33. Pacific Bell further explains that ifthe
credit is a manual adjustment, for instance, an agreement reached with an individual competitive LEC that isnot a
billing system error, those credits would appear in the adjustment section Of the hill and be reported in performance
measurement34. Pacific Bell Reply Affidavit of Michael E. Flynn, Ginger L Henry and Gwen S. Johnson, Tab 5
(Pacific Bell Flynn/Henry/Johnson Reply Aff.) at paras. 41-42.

5 Letter from Colin S. Stretch, counsel for Pacific Bell, to Marlene H.Donch, Federal Communications

Commission, WC Docket No. 02-306, Attach., at I (filed Nov. 26.2002) (Pacific BellNov. 26 £x Pgree Lener).
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in the reported data.”* While this oversight slightly impacted the performance results, Pacific
Bell states that the total adjustments made during the five-month data period including the ESBA
adjustments amounted to less than 0.3 percent of resale billing and less than 0.04 percent of total
CRIS and CABS wholesale biliing.”"* Even including those additional billing credits, Pacific
Bell still demonstrated billing accuracy of over 99 percent for June, July, and August 2002, over
98 percent for May 2002 and approximately 93.5 percent for September 2002.*'* Moreover,
Pacific Bell has taken steps to ensure that these billing adjustments are included in the
performance measurements in the future.”” Pacific Bell also admits that it has entered settlement
agreements with competitive LECs that, among other things, exclude certain billing credits from
reported performance measurements.’”® Pacific Bell explains, however, that a decision to exclude
certain credits from performance measurements would only be made by mutual agreement of the
parties.’””” Based on the record, we do not find that Pacific Bell’s billing adjustments in any
settlement agreement merit a finding of checklist noncompliance. Moreover, because we
encourage the settlement of disputes, we do not consider it necessarily improper for parties to
agree to compromise or settle billing disputes such that payments are not reflected in
performance data. Accordingly, even taking into account these accuracy issues, we do not find
that Pacific Bell’s performance warrants a finding of checklist noncompliance. We will monitor
Pacific Bell’s performance in this area for compliance with the conditions of approval in this
order.

93. Auditable Bills. Pacific Bell provides competing carriers in Californiathe
opportunity to receive their bills in paper format, electronic media, or both.>** Electronic CABS
bills follow the industry standard Billing Output Specification (BOS) guidelines, while CRIS
bills also follow industry standards.”” Several competitive LECs generally claim that Pacific
Bell‘s wholesale bills are difficult to decipher and, therefore, are unauditable.’* Specifically,
Mpower provides two examples for which it claims that Pacific Bell fails to provide sufficient
information to audit its bills. First, Mpower argues that Pacific Bell’s wholesale bills do not

Pacific Bell Flynn/Henry/Johnson Reply Aff. at para42.
1% pacific BellNov. 13 £x Parte Letter, Attach. at 3.
316 pacific Bell Nov. 13 £x Parte Letter, Attach. at 3

Pacific Bell Flynn/Henry/Johnson Reply Aff. at para 42; see also Letter from Colin S. Stretch, counsel for
Pacific Bell, o Marlene H. Dortch, Federal Communications Commission, WC Docket No. 02-306, Attach. | (filed
Nov. 21,2002) (Pacific BellNov. 21 £x Parte Letter).

e Pacific Bell Flynn/Henry/Johnsen Reply AM at para 40 n.10
319 pacific Bell Flynn/Henry/Johnson Reply Aff. at para40 n.10.
120 pacific Bell Flynn/Henry/Johnson Reply Aff. at para 7.
Pacific Bell Flynn/Henry/Johnson Reply Aff. at para7.

Mpower Comments at 5; Telscape Reply at 3; Vycera Comments at 10-1 |
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identify loops by “CLLI code,” which makes it very difficult to verify the zones in which the
loops are located and thus, the appropriate rate.”] Second, Mpower claims that Pacific Bell fails
to provide sufficient information to audit end-user return charges.”* In responding to Mpower’s
firstclaim, Pacific Bell counters that it does provide CLLI codes in both its paper and electronic
bills for Mpower’s loops and provides an excerpt of Mpower’s bills to illustrate the information
it provides.”*  With regard to the second issue, Pacific Bell explains that before any loop is
disconnected as part of an end-user return. the competitive LEC must send a FOC to Pacific Bell
to submit the disconnect order on the competitive LEC’s behalf.”* Pacific Bell contends that
Mpower can reconcile its billing by comparing the information provided on its FOC to the
purchase order number (PON) and/or the circuit identification information provided on the bjt).””
Because the competitive LECs’ general contentions of difficulty auditing Pacific Bell’s bills lack
any specific evidence substantiating their claims, we reject these claims. With regard to
Mpower’s specific bill auditing issues, we determine that Pacific Bell does provide sufficient
information for Mpower to audit the charges it identifies and, accordingly, we reject Mpower’s
claims as well

94.  Allegations of Specific Billing Errors. Mpower, Vycera and Telscape claim a host
of specific Pacific Bell billing mistakes and other disputes between the parties.”” We recognize
that billing errors such as these can be time-consuming and costly for competing LECs to identify
and resolve, particularly if they occur frequently. We do not find in this instance, however, that

323

Mpower Comments at 5-6; Letter from Marilyn H. Ash, Counsel — Legal &Regulatory Affairs, to Michael
Powell, Chairman, Federal Communications Commission, WC Docket No. 02-306, Anach., Affidavit ofMark S.
Kazmierski at paras. 4-5 (filed Oct. 21,2002) (Mpower Kazmierski Aff.). The CLLI Code {Common Language
Location Identifier) identifies the central offices where the loops terminate.

* An end-user return is when the end user must be disconnected from the competitive LEC, because it has

selected Pacific Bell as its local carrier. Pacific Bell Flynn/Henry/Johnson Reply Aff. at para.22.

** pacific Bell Flynn/Heary/Johnson Reply AfT. at para |0, Attach. A; see also Pacific BellNov. 26 Ex Parte
Letter, Attach., at 3-5.

126 pacific Bell Flynn/Henry/Johnson Reply Aff. at para. 23

1 pagic  Bell Flynn/Henry/Johnson Reply Aff. at para. 23
3 With regard to the CLLI Code claim. although Mpower claims that such informationis not included in Pacific
Bell's electronic bills, we note that Pacific Bell has provided an excerpt from Mpower’s bills illustrating that such
information is included in both the electronic and paper version of its bills. Pacific BellNov. 26 Ex Parte Lener.
Attach.. at 3-5. With regard to the end-user return claim, Mpower concedesthat it could verify the charges with its
FOC records, but instead claims that such a procedure would be cumbersome. Lener from Marilyn H. Ash,
Counsel— Legal &Regulatory Affairs, to Michael Powell, Chairman, Federal Communications Commission, WC
Docker No. 02-306, Attach., Supplemental Affidavit of Scott Sarem at para. 12 (filed Nov. 19, 2002) (Mpower
Sarem Supplemental Aff.)

' See, e.g., Mpower Comments at 5-7; Vycera Comments at 10-11; Letter from Ross A. Buntrock, counsel for
Telscape, to Marlene H. Donch, Federal Communications Commission, WC Docket No. 02-306 at 2-3 (filed Oct.
18, 2002) (Telscape Oct. 18 Ex Purle Lener); see also Telscape Reply at 2-5.
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these specific billing claims warrant a finding of checklist noncompliance. Indeed, the vast
majority of the billing disputes these commenters raise are historical problems, for which Pacific
Bell already has issued the appropriate credits.”” We determine that, the majority of these issues
have been resolved, and Pacific Bell’s errors appear to represent isolated instances, and are not
indicative of a systemic problem with Pacific Bell’s billing systems.””' The commenters identify
additional billing disputes, for which Pacific Bell investigated the dispute and determined that
either no billing credit was due, or the credit already provided was correct.’”* Again, these
disputes appear to be isolated instances that do not reflect systemic problems with Pacific Bell’s
billing. Moreover, commenters did not provide sufficient information to rebut Pacific Bell’s
response that it took appropriate action with regard to these disputes. Finally, we note that
commenters raise other disputes with Pacific Bell that have little relevance to the effectiveness of
Pacific Bell’s hilling systems.”” Because we determine that these issues fail to demonstrate any
competitively significant issue with regard to Pacific Bell’s billing systems, we reject these
claims as well.

** " For example, Mpower and Telscape both claim that Pacific Bell inappropriately charged competitive LECs the

manual rate for disconnection of the end user from the competitive LEC when the end user selects Pacific Bell as its
local carrier. Mpower Comments at 6; Telscape Oct. 18 Ex Parre at 3. Telscape also claims that Pacific Bell: {1)
mistakenly charged deaveraged loop rates when it should have been charged average loop rates; and (2) erroneously
charged the semi-mechanized rate for Universal Lifeline Telephone Service Migrations. Telscape Oct. 18 Ex Parte
Letter at 3; see also Letter from Ross A. Buntrock, counsel for Telscape, to Marlene H. Dortch, Federal
Communications Commission, WC Docket No. 02-306, Attach. at 9 (tiled Oct. 24,2002) (Telscape Oct. 24 £x Parte
Letter). Vycera claims that Pacific Bell: ({I] charged incorrect tariff rates for certain services; (2) erroneously billed
for anonymous call rejection, which is a free service; (3) double billed for custom calling services for single- line
accounts; and (4) failed to apply the resale discount for certain services. Vycera Comments at 11. For most of these
issues. Pacific Bell has already fully resolved the disputes by issuing appropriate credits. Pacific Bell
Flynn/Henry/Johnson Reply Aff. at paras. 17-18, 22, 24, 28-35. For certain of Vycera’s billing disputes, Vycera
claimed that the credits were not sufficient, and Pacific Bell has agreed to determine whether additional credits are
required. Letter from Colin S. Stretch, counsel for Pacific Bell, to Marlene H. Donch, Federal Communications
Commission, WC Docker No. 02-306, Attach. 1, at 3 (filed Dec. 13, 2002) (Pacific Bell Dec. L3 £x Parre Letter).

#11 See Appendix B; Pacific Bell Johnson Aff. at paras. 88-95.
*2 Forinstance Mpower claims that Pacific Bell: (1) charged the incorrect zone rate for thousands o f loops; (2)
failed to accurately apply the credit for deaveraged loop rates; (3) incorrectly charged for disconnected lines; and (4)
incorrectly charged manual service charges for faxing orders. Mpowercomments at 5-6. Telscape also argues that
Pacific Bell: (1)incorrectly charged a semi-mechanized rate for internal migrations from UNE-Pto UNE-L; and (2)
bills frivolous late charges. Telscape Oct. 18 £x Parre Letter at2-3. For these billing disputes, Pacific Bell either
investigated the dispute and determined that they had accurately billed the charge or applied the credit, or Pacific
Bell determined (as was the case with Telscape’s claim of incorrect late charges) that it had insufficient information
to appropriately investigate the claim, Pacific Bell Flynn/Henry/Johnson Reply Aff. at paras. 9-11, 14-15, 19-21, 27.

2 Forinstance, Mpower raises a current dispute it is having with Pacific Bell over maintenance and repair

charges in its interconnection agreement. Mpower Comments at 6. Similarly, Vycera claims that On some occasions,
Pacific Bell would not properly switch a customer to Vycera's network for intraLATA toll calls, which caused
Vycera 10 incur Pacific Bell wholesale charges. Vycera Comments at ||, We determine that neither of these claims
relate specifically to Pacific Bell's billing systems and therefore, this is not the proper forum to address these issues.
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95.  Dispute Resolution Process. Mpower, Vycera and Telscape all generally
complain that Pacific Bell’s dispute resolution process is cumbersome and fails to provide timely
corrections of billing errors.” Mpower further alleges that Pacific Bell has been using
anticompetitive collection tactics — withholding payment owed to Mpower — because of disputes
Mpower raised regarding Pacific Bell’s bills.”* In response, Pacific Bell states that its billing
dispute resolution process is well documented and is set out in detail in the Pacific Bell/Nevada
Bell CLEC Handbook.™® Pacific Bell claims that the CLEC Handbook provides detail on how to
submit a billing dispute, instructions for completing the standard dispute form, a general timeline
for dispute resolution, and escalation procedures in the event the competitive LEC is not satisfied
with the result of Pacific Bell’s investigation.”” Pacific Bell also explains that this process was
developed with competitive LEC input through workshops and billing forums conducted by the
California Commission as part ofthe section 271 collaborative process.* With regard to
Mpower*s claims of anticompetitive collection tactics, Pacific Bell counters that Mpower
undisputedly owes Pacific Bell many times the amount Pacific Bell undisputedly owes Mpower.
Pacific Bell, nonetheless. claims that it and Mpower are taking steps to resolve their billing
issues and Pacific Bell has paid Mpower undisputed reciprocal compensation payments with the
understanding that Mpower will likewise release all undisputed funds owed to Pacific Bell and
will escrow all disputed funds.” Mpower has not countered Pacific Bell’s explanation. Based
on the evidence in the record with regard to Pacific Bell’s dispute resolution process and
conduct, including the acknowledgement of the commenters that Pacific Bell has indeed issued
credits to resolve errors, we determine that Pacific Bell’s dispute resolution process enables
competing carriers to correct billing mistakes in a manner that allows them a meaningful
opportunity to compete. We further reject Mpower’s claims regarding Pacific Bell’s tactics, as it
appears from the record that the amounts in question have been paid.

f. Change Management and Technical Assistance

96.  Change Management. \We conclude that Pacific Bell demonstrates that it satisfies
checklist item 2 regarding change management.” In addition, Pacific Bell has shown that it uses

P Mpower Comments at 6-7; Telscape Reply at 3-4;Vycera Comments at | |
Mpower Comments at 7-8
Pacific Bell Flynn/Henry/Johnson Reply Aff. at para. 13.

37 Ppacific Bell Flynn/Henry/Johnson Reply Aff. at para. 13. Pacific Bell also explains that in certain instances.
due to the complexity of certain billing disputes, and the requisite research and system changes that need to occur ©
resolve the dispute, some disputes take a substantial amount of time te resolve. See Pacific Bell Nov. 13 £x FParie
Letter, Attach. at4.

118

Pacific Bell Flynn/Henry/Johnson Reply Aff. at para. 13
»* Ppacific Bell Reply Affidavit of Cotleen L. Shannon, Tab 14 (Pacific Bell Shannon Reply Aff)) at paras 20-21.

340

See Pacific Bell Application at 49; Pacific Bell HustodLawson Aff. a; paras. 222-30
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the same change management process in California as in SBC’s wider thirteen-state region,
including the previously-approved change management process found in the five-state SWBT
region.”’ We are thus able to conclude that Pacific Bell’s change management process provides
the documentation and support necessary to provide competitive LECs nondiscriminatory access
to Pacific Bell’s OSS.’* We also conclude, as did the California Commission,”” that Pacific Bell
demonstrates that it provides competitors access to a stable test environment that mirrors its
production environment.**

97. Based on the record, we reject AT&T’s arguments that Pacific Bell’s test
environment does not mirror its production environment.*** We note that AT&T alleges various
shortcomings in the test environment, but we conclude that no widespread problems exist that
would undermine a carrier’s ability to test new and existing OSS. First, AT&T alleges that
Pacific Bell‘stest environment does not allow AT&T to determine whether a particular end user
is in Pacific Bell’s “Northern” or “Southern” region — a distinction that is important because
AT&T must use a different BAN for each region.™ AT&T explains that this deficiency makes it
difficult to submit successful orders in production for end users in two California LATAs that
overlap both regions.”” While AT&T recognizes that it will receive a rejection in the test
environment when it submits an order that carries the wrong BAN, it is still dissatisfied and
suggests that a proper test environment should enable it to “submit the order through Pacific

“t " pacific Bell Application at 49; Pacific Bell HustodLawson Aff. at paras. 222-30. See SWBT
Kansas/Okiahoma Order, 16 FCC Red. at 63 18, para. 166 (2001); SWBT Zexas Order, |5 FCC Red. at 18403,
para.103 (2000).

7 see SWBT Kansas/Oklahoma Order, 16 FCC Red. at 6318-19, para. 167, SWBT Texas Order, 15 FCC Red. at
18409-20, paras. 116-134. In Texas, we concluded SWBT’s change management process was adequate, based on,
inter alia, the “go/ne go” vote process, adequate documentation, compliance with documented procedures, and the
testing environment. Id.

13 california Commission Order at 77

‘M See Pacific Bell Application at 50; Pacific Bell HustodLawson Aff. at paras. 224, 242-45, 25 1-53; SWBT
Kansas/Oklahoma Order. 16 FCC Red. at 6318-19, paras. 167-68. See also BellSourh Georgia/Loutsiana Order, 17
FCC Rcd. at 9124-25, para. 187 (2002); SWBT Texas Order, 15 FCC Red. at 18419, para. 132. As we have
indicated in prior orders. a stable testing environment — one that mirrors the production environment and is
physically separate from it — is a Fundamental part o f the change management process, ensuring that competitors can
interact smoothly with the BOC's OSS, particularly in adapting to interface upgrades. Id When the test
environment mirrors the production environment, the BOC avoids the situation where a competitor's transactions
succeed in the testing environment but fail in production. Id.

" See AT&T Comments at 40-4 |

¢ See AT&T Comments at 40; AT&T Reply Comments at 20.

7 AT&T November 27 Young Ex Parre Letter, Willard Supplemental Decl. at paras 44-49. AT&T argues that

this limitation impairs the production environment because AT&T must conduct extensive systems testing during
production. AT&T Comments at 4|
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[Bell]’s systems without rejection, on the first try.”** However, Pacific Bell points out that with
only two possible BANSs, a reject in the test environment should permit AT&T to determine the
correct BAN for a specific address.”” We find this explanation to be reasonable, and find that the
test environment does, in this manner, provide AT&T information relating to BANs. Moreover,
we note that AT&T need not rely exclusively on testing to determine the appropriate BAN for
each customer, because this information is available from Pacific Bell through its “Enhanced
Verigate User Guide,” which, according to Pacific Bell, would indicate — in “Street Address
Guide Abbreviation” (SAGA) information —whether AT&T should use the Northern system or
the Southern system for a particular city of residence.”™ For these reasons, we do not find that
this alleged deficiency in Pacific Bell’s test environment has an impact on AT&T that is
competitively significant,”” and thus we find that Pacific Bell’s test environment satisfies the
rcquircments of this checklist item.

98.  We also reject AT&T’s argument that, because AT&T was unable to identify two
types of problems during testing that later arose when it began submitting real orders to migrate
existing UNE-P customers to UNE Loop service, Pacific Bell’s test environment is flawed.**
AT&T argues that when it submitted orders containing customer directory listing information,
the orders were accepted in the test environment, but similar migration orders were rejected when
AT&T began submitting them in production in early November 2002.°* AT&T also argues that
when it submitted orders to migrate UNE-P POTS customers to xDSL UNE Loop service with
LNP, on one LSR, these orders were accepted in the test environment but similar orders were
rejected in production.” We do not find that these concerns demonstrate any widespread
problem with Pacific Bell’s test environment. With regard to the first problem, we find that the
parties failed to account for directory listing information when they jointly established the test

M8 AT&T Reply Comments at 20 (emphasis in original).

340

Pacific Bell HustodLawson Reply Aff at para. 47. See Pacific Bell Husten/Lawson Aff. at para. 245.
>0 pacific Bell HustodLawson Reply Aff. at para. 49; Pacific Bell Dec. 6 £x Parte Letter, Attach. at 2. Pacific
Bell indicates that this is the same information made available to its retail representatives for use in making this
determination. Pacific Bell Dec. 6 Ex Porte Letter. Attach. at2. AT&T makes various general assertions that this
BAN information is “poorly documented and not easily obtained” and suggests that the Verigate User Guide is an
“unrealistic and unreasonable” solution. See AT&T Comments at 4 |; AT&T November 27 Young Ex Parre Letter,
Willard Supplemental Decl. at paras. 45, 48-49. AT&T does not explain why this is so and does not demonstrate
that Pacific Bell fails to provide nondiscriminatory access to information relating to BANs.

»!'" Indeed, AT&T does not disclose how many of its rejects, if any, are attributable lo a BAN mismatch problem
that could have been detected through testing.

1 See AT&T Reply Comments at 21; Letter from Richard E. Young, Counsel to AT&T, to Marlene H. Donch,
Secretary, Federal Communications Commission, WC Docket No. 02-306 (tiled December 10, 2002) (AT&T Dec.
10 Ex Parse Letter).

353

AT&T Reply Comments at 21

354

See AT&T Dec. 10 Ex Parte Lener at 2-3.

55



Federal Communications Commission FCC 02-330

plan for UNE-P to WE-Loop migrations.”” With regard to the second problem as well, we find
that there was confusion as to what specific type of UNE-P to UNE-Loop conversion orders
AT&T planned to submit in the test environment, and whether those orders could successfully be
submitted using one L.SR.*** We recognize that establishing a test environment that mirrors
production requires careful coordination and communication between the BOC and the
competitive LEC community, and we expect BOCs to provide clear written direction and
competent staff to ensure that the tests are set up correctly and produce reliable results.
Notwithstanding the problems that have arisen with the test scenario identified by AT&T,
however, Pacific Bell notes that its test environment processed more than 2,600 test case LSRS
this year. and that AT&T was the only commenter to raise a complaint here.**” The record
reflects that Pacific Bell works closely with competitive LECs to establish and process accurate
and clear test scenarios, pursuant to a process defined by extensive written documentation.
Viewing the totality of the circumstances, we find that Pacific Bell’s test environment affords
competitors an adequate opportunity to compete.

99.  Finally, we reject AT&T s argument that it cannot adequately test Pacific Bell’s
“versioning” policy, under which Pacific Bell supports multiple versions of its ED! software in
order to ease competitors’ transition from older versions of the software to newer versions.™®
Specifically, AT&T argues that Pacific Bell’s test environment does not permit AT&T to

% pacific Bell failed toappreciate that AT&T planned o migrate customers with existing main directory listings,

and AT&T realized only after production problems arose that Pacific Bell’s business rules reject migration orders
when they contain directory listing information. See Pacific BellNov. 13 £x Purre Letter at 5; AT&T November 27
Young Ex Parte Letter, Willard Supplemental Decl. at paras. 54-57; AT&T Reply Comments at 21. While not
pertinent to our conclusions, we note that Pacific Bell has implemented an “enhancement” to the EDI, effective
November 13, 2002. that will ensure AT&T would no longer receive a reject notice for migrations either in the test
environment or in production. Pacific BellNov. 13 Ex Parte Letterat 5.

51 See Letter from Colin 8. Stretch, Counsel to Pacific Bell, to Marlene H. Dortch, Secretary, Federal

Communications Commission, WC Docket No. 02-306 (filed December 13, 2002) (Pacific Bell Dec. 13 Ex Purre
Letter), Attach. 1at 2-3; AT&T Dee, 10Ex Purre Letter at 2-3; Letter from Richard E. Young, Counsel to AT&T,
to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket No. 02-306 (filed December
17,2002) at 1-2, Attach. 1. Pacific Bell's analysts failed to recognize that AT&T’s test orders sought xDSL. UNE
Loop service and that this type o forder should be submitted through two LSRs. See Pacific Bell Dec. 13 Ex Parte
Letter), Attach. | at 2-3.

Pacific Bell Dec. 13 Ex Parre Letter, Attach. | at 2.

% See AT&T Comments at 41; Pacific Bell Huston/Lawson Aff, at paras. 224, 242-45, 251-53. Pacific Bell first
implemented a versioning policy in California in August 2000, supportingtwo versions of software for EDI ordering
and EDI and CORBA pre-ordering interfaces. This policy was subsequently expanded, and in April 2002, when
version 5.0 was implemented, Pacific Bell began to support three versions o fEDI software. The three current
versions are 3.06, 5.00, and 5.01, the most recent of which became available on August 3, 2002. Pacific Bell
HustodLawson Aff. at paras. 235 n.97, 251 n.102_ Pacific Bell shows that as software upgrades are initiated, a
competitor may transition its systems to these more recent software versions on its own timeframe; a competitor may
continue to operate under an older version until it is retired. Pacific Bell HustodLawson Aft. at para. 252. Version
3.06 will remain available until itis replaced by version 6, which is scheduled to be released in June 2003. Pacific
BellNov. 14 Ex Parte Letter, Attach. 3 at |; Pacific Bell HustodLawson Aff. at para. 252 n. 102.
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determine whether, once AT&T converts to a newer version of the software, it would continue to
receive responses to orders that were already submitted using the older version.** Pacific Bell
confirms that it enables competing carriers to continue to receive responses to orders already
submitted under the superceded version of the software. AT&T has not presented evidence
that contradicts Pacific Bell, or that shows AT&T has had any actual difficulty transitioning to
newer software versions. The inability to independently verify that an old version of software
would still be supported thus does not appear to inconvenience a competing carrier. Therefore,
we conclude that Pacific Bell shows it provides an adequate “versioning” process.™'

100.  Training, Technical Assistance, and Help Desk Support. We conclude that
Pacific Bell demonstrates that it provides technical assistance and help desk support necessary to
permit competing carriers nondiscriminatory access to Pacific Bell’s OSS. Pacific Bell shows
that several organizations that perform support functions in California also perform them across
SBC’s thirteen-state region, including states that the Commission has found satisfy the
requirements of Section 271.°%* In addition, Pacific Bell’s operations include support
organizations specific to the Pacific Bell/Nevada Bell regions. These include a Local Service
Center (LSC) and a Local Operating Center (LOC), which provide competitors with a single
point of contact for various OSS functions.’® We find that Pacific Bell provides efficient
competitors a meaningful opportunity to compete by enabling them to understand how to
implement and use all of the OSS functions available to them.

101.  Wereject AT&T s argument that Pacific Bell is not providing competitive LECs
with the assistance they need to use available OSS functions. AT&T offers several arguments,
all directed against the allegedly poor performance of one of Pacific Bell’s support centers, the

3?2  AT&T Comments at 41

0 pacific Bell HustodLawson Aff. at paras. 50-51; Pacific Bell Nov. 14 Ex Parte Letter, Attach. 3at |. Ifa
competing carrier transitions to a new software version at the scheduled time for release of that new version,
responsesto orders that had already been placed would be received under the new software. By contrast, ifa
competing carrier transitions to new software on its own rimeframe - rather than at the time the new software is
released - responses to orders that had already been placed would be received under the superceded version. Pacific
Bell Nov. 14 Ex Purre Letter, Attach. 3 at |

! pacific Bell Application at 49-50; Pacific Bell Huston/Lawson AfT. at paras. 224, 242-45, 251-53. See SWBT
Kansas/Oklahoma Order, 16 FCC Red. at 63 18-19, paras. 167-68.

In2

= Pacific Bell Application at 47-48; Pacific Bell Huston/Lawson Aff. at paras. 83-99. These organizations
include an Account Team SBC has established for each competitive LEC, SBC’s competitive LEC OSS Training
Organization, SBC’s Information Services (IS) Call Center, SBC’s Mechanized Customer Production Support
Center (MCPSC), and SBC’s OSS competitive LE C Support Team. /d.

* pacific Bell Huston/Lawson Aff. at para. 83. In particular, the LSC provides a central point ofcontacr for pre-

ordering, ordering, and billing of interconnection facilities, resale services, and UNEs. Pacific Bell Henry Aff. at
para. 6. The LOC serves a similar function for provisioning and maintenance and repair of interconnection facilities,

resale services, UNEs. and LNP. Pacific Bell Cusolito Aff. at para. 3.
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Mechanized Customer Production Support Center (MCPSC).** While the distinction between
the MCPSC and the LSC appears to have created confusion on AT&T’s part - leading both
AT&T and Pacific Bell to complain about wasting time and resources to respond to the
confusion® — wedo not find this confusion to be caused solely by Pacific Bell, or to undermine
the overall adequacy of Pacific Bell’s OSS. We urge the parties to continue working towards
resolving what appears to be needless confusion about the roles of these two centers. We also
note that the unreasonably long telephone “hold times” for calls to the MCPSC cited by AT&T
have been eliminated in recent months.** Finally, while AT&T complains that there are
currently “no performance measurements in place” to monitor the MCPSC, it does not indicate
what performance measurements are needed or even describe what specific areas of performance
— other than “hold times” — have been problematic.’*’ We note, however, that there is an
established process in California for adding new performance metrics, and AT&T apparently has
recently proposed a new measure for the MCPSC through this process.**® We thus do not find
that the absence of a special performance measurement relating to the MCPSC, or the apparent
confusion surrounding the relationship between the LSC and the MCPSC, warrants a finding of
checklist noncompliance.

3. UNE Combinations

102.  In order to satisfy section 271(c}(2)(B)(ii), a BOC must show it provides
nondiscriminatory access to network elements in a manner that allows requesting carriers to
combine such elements, and that it does not separate already combined elements, except at the
specific request of a competing carrier.”® We conclude, as did the California Commission,”” that
Pacific Bell provides nondiscriminatory access to combinations of unbundled network elements

" see AT&T November 27 Young Ex Purre Letter, Willard Supplemental Decl. at paras. 22-42. See also AT&T

Comments at 42-43; AT&T Willard Decl. at paras. 25-31

%5 AT&T Comments at 42-43: AT&T Willard Decl. at paras. 27-29 (arguing that the delineation of functions

between the two centers is unclear and the MCPSC is slow and poorly staffed — with “hold times” exceeding one
hour through June 2002 and personnel inadequarelytrained to answer gquestions); Pacific Bell Reply at 19-20; Pacific
Bell HustodLawson Reply AfY. ar paras. 6, 14-16 (arguing that any confusion has arisen from poor training by
AT&T of its own personnel). Pacific Bell indicates that it has described the roles of the LSC and the MCPSC in
writing - including letters disseminated to competitive LECs and the “CLEC Online Website™ (specifically, the
competitive LEC handbook). Pacific Bell HustodLawson Aff. at para. 94; Pacific Bell HustodLawson Reply AfT.
at paras.6-8. See AT&T Willard Decl. at para. 25.

16 pacific Bell Huston/Lawson Reply AfF. at para. | 1. See AT& T Comments at 42.

%7 AT&T November 27 Young £x Parre Letter, Willard Supplemental Decl. at para. 39.

368
AT&T November 27 Young £x Parte Letter, Willard Supplemental Decl. at para. 41. See Pacific Bell
HustodLawson Reply Aff. at para. 10.

47 U.S.C. § 271{c)(2XB)ii); 47 C.F.R.§ 51.313(b)

1 california Commission Order at 34.
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(UNE combinations) in compliance with the Commission’s rules. Pacific Bell demonstrates that
competitive LECs may order already-combined UNE combinations, and Pacific Bell will not
separate these UNE combinations unless requested to do so by the competitive LEC.*"" Pacific
Bell also shows that, in accordance with its interconnection agreement with AT&T, Pacific Bell
combines UNEs, including new UNE-P combinations and enhanced extended links, for AT&T
when requested.”” For competitive LECs that choose to combine their own UNE combinations,
Pacific Bell shows it provides UNEs in a manner that permits competitive LECs to combine
them.””

103.  We reject AT&T’s claims that Pacific Bell does not comply with the
Commission’s requirements regarding “new” UNE combinations.”™ AT&T notes that Pacific
Bell has invoked the “change of law” provision of its interconnection agreement with AT&T - in
response to the Supreme Court’s opinion in Verizonv. FCC* —and thus is seeking to change its
contract language regarding UNE combinations.’™ Specifically, AT&T takes issue with Pacific
Bell’s proposed change, arguing that it reflects a narrower interpretation of “new” UNE
combinations than the Commission’s rules allow.”™ Significantly, however, AT&T does not
suggest that Pacific Bell currently fails, under its existing agreement, to comply with the
Commission’s requirements regarding UNE combinations. We note that incumbent LECs bear
an obligation to negotiate interconnection arrangements in good faith,”” and we would take
seriously any allegations brought before us that a patty had violated this duty or sought
arbitration of issues that it knows the courts or the Commission have resolved. At the same time,
we believe it would be inappropriate and premature for us to address this dispute over a proposed
change in contract language, which is more appropriately reached by the state commission.
Accordingly, we find that AT&T s allegations do not support a finding that Pacific Bell fails to
satisfy the requirements of this checklist item.

3 Ppacific Bell Application App. A, Vol. 5, Affidavit ofColleen L. Shannon (Pacific Bell Shannon Affidavit) at
para. 84.

372

Pacific Bell Shannon Affidavit at para. 85.

% pacific Bell Shannon Affidavit at paras. 86-87.

" AT&T Comments ai30-31. See47 C.FR. § 51.315(c).

B 122 S.C1L 1646 (2002).

7% AT&T Comments at 31-33. 34-35. Bur see Pacific Bell Shannon Affidavit at para. 85 n.54.
Y7 AT&T Comments at 31-33. 34-35.

8 See 47US.C. § 251(c) D)
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B. Checklist Item 11 — Local Number Portability

104. Section 271{c}(2}B) ofthe Act requires a BOC to comply with the number
portability regulations adopted by the Commission pursuant to section 251.*™ Section 251(b)(2)
requires all LECs “to provide, to the extent technically feasible, number portability in accordance
with requirements prescribed by the Commission.”™* Pacific Bell indicates that it makes local
number portability (LNP) available to competitive LECs through interconnection agreements and
in conformance with the Commission’s rules.”" We note that Pacific Bell has consistently met
all performance benchmarks for number portability with few exceptions.*** Based on the
evidence in the record, we conclude that Pacific Bell complies with the requirements of checklist
item 11.*

105.  We recognize that the California Commission determined that it could not find
that Pacific Bell has satisfied the compliance requirements for checklist item 11 until Pacific Bell
implemented a new mechanized process, referred to as a “mechanized NPAC check,” designed to
ensure that Pacific Bell would not disconnect an end user until the new service provider has
completed its installation work.”* We note, however, that the California Commission did not

47 U.S.C.§ 2T1()(2XBXx).
47 U.S.C.§ 251(b)(2).

' See Pacific Bell Application, Appendix A. Vol. 5, Tab 21, Affidavit of E.D. Smith (E.D. Smith Aff.) at para

-

13.
2 Inthis regard, we look to Pacific Bell's performance relatingto ordering and provisioning work that involves
LNP — in particular, performance measurementsreflecting the frequency of installation-related troubles. Pacific
Bell's performance data for the months of May through September 2002, demonstrate compliance with checklist
item 11. See Pacific Bell Johnson Aff. at paras. 1'75-180. We note that Pacific Bell’s performance data for the
average time to restore provisioningtroubles metric indicates a failure to meet the standard for four months.
However, given the low order volumes for this metric (approx. 20 per month). we do not find that these disparities
warrant a finding of noncompliance. See PM 15a-4691400 (Time to Restore Provisioning Troubles - Port Out
008), PM 15a-4691500 (Time to Restore Provisioning Troubles — Port Out Service Affecting). Additionally,
Pacific Bell has indicated that many of the troubles reflected in this measure are not associated with actual
installation work, and thus have nothing to do with the number porting process, but are network troubles that
incidentally occur. See Pacific Bell Johnson Aff. at paras. 178-179; Pacific Bell E.D. Smith Aft. at paras. 16-17.
See also Pacific Bell Reply Affidavit of Gwen S. Johnson, Tab ¢ (Pacific Bell Johnson Reply Aff.) at paras. 37-38;
Pacific Bell Reply Affidavit of E.D. Smith, Tab I5 (Pacific Bell E.D. Smith Reply Aff.} at paras. 6-7.

™ See Pacific Bell Johnson Aff. at paras, 177-180; Pacific Bell E.D. Smith Aff. at paras. 10-20. Pacific Bell also
explains that it has worked with the industry to develop functionality to minimize the potential for service disruption
to end users resulting from porting o f the telephone number, noting that it implemented an unconditional ten-digit
trigger feature which eliminates the need to coordinate the disconnect from Pacific Bell's switch with activation on
the Competitive LEC’s switch. See Pacific Bell E.D. Smith Aff, at para. 14.

8 See California Commission Order at 199-200. The California Commission required Pacific Bell 1o equip its
Number Portability Administration Center with a mechanized check function to ensure that a number would not be
disconnected by Pacific Bell until the competitive LEC had activated the number. Ifthe activate message is not
received by 9-00 p-m. on the due date for porting the number, Pacific Bell automatically delays its disconnect of the
(continued....)
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identify any particular problems with Pacific Bell's existing systems and processes which, absent
the enhancement. warrant a finding of checklist noncompliance. While the California
Commission expressed general concern about Pacific Bell's ability to capture service outages for
LNP orders cancelled or rescheduled at the last minute in performance measure 15,*** Pacific Bell
has explained that it relies on two performance measures to track trouble reports which are
designed to capture competitive LEC troubles that are reported both during provisioning (PM 15)
or within ten days thereafter (PM 17).* Accordingly, both measurements are relevant to our
analysis and the fact that a particular outage or trouble is reflected in PM 17 rather than PM 15
does not suggest a reporting flaw. We also note, as did the California Commission, that Pacific
Bell's performance data reflect a very low level ofoutages and other troubles associated with the
LNP process in the most recent months, prior to implementing the enhancement.™ Indeed, as
noted above, Pacific Bell has consistently met all performance benchmarks in this area, with few
exceptions.

106.  Section 271 requires us to assess whether Pacific Bell isin compliance with the
Commission's number portability regulations, and the Department of Justice is correct in
pointing out that this Commission has not previously required a mechanized NPAC check to be
in place under its regulations or for compliance with checklist item 11.”*® Nothing we say here
(Continued from previous page)
number for upto six days, giving the competitive LEC time to reschedule the activation ofthe customer's number.
See Pacific Bell E.D. Smith Reply Aff. at paras. 8-9. The California Commission also required Pacific Bell to
submit confirmation that the mechanized check was functioning properly, along with 30 days operational data. Id. at
200. On Nov. 1, 2002, Pacific Bell provided 3 1 days of operational data on this enhancement | o the California
Commission, indicating that the mechanized NPAC check had automatically delayed 273 telephone number
disconnections, and had received 14,207 activation verification messages. See Pacific Bell E.D. Smith Reply Aff., at
Attach. A.

385

Specifically, the California Commission acknowledged that Pacific Bell's data indicated low error rates for
LNP orders and an average trouble report rate (PM 15) that was well within the benchmark for AT&T LNP orders
from May through July 2001. The California Commission, however, stated that P M 15 may not capture service
outages for those competitive LECs that either reschedule or cancel their LNP orders at the last minute, and noted its
concern that such carriers may not "'have certain knowledge" of a disconnect. California Commission Order at 199-
200.

8 gpe Letter from Colin S. Stretch, Counsel for SBC Communications, Inc., to Marlene H. Dortch, Secretary,

Federal Communications Commission (filed December 12, 2002) (Pacific Bell Dec. |2 Ex Parte Lener) at 1-2.
Pacific Bell explains that when it ports a number to a competitive LEC. it disconnects the number in its switch after
10pm. Accordingly, where a competitive LEC attempts to reschedule or cancel an LNP order at the last minute that
results in a service outage, the resulting trouble is typically opened the following day and captured in PM 17, rather
than PM 15. /d at In.2

¥ See PM IS (Provisioning Trouble Report — prior to service order completion); PM 17 (Percentage Trouble in
10 days for Non-Special Orders - Pacific Bell only); See also California Commission Order at 198-199 (finding that
Pacific Bell's data show very low error rates and an average trouble repon rate on AT&T LNP orders “well below
the measure's benchmark of 1.00%").

& See Department of Justice Evaluation at 4 n.i3 (noting that the Commission has not previongly reouireda
mechanized NPAC check to be in place for compliance with this checklist item) (citing BeliSouth Multistate Order,

|7 FCC Red at 17743-44 at para. 263.)
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prohibits or preempts the California Commission, or any other state commission, from applying
this requirement assuming it is otherwise consistent with the Act: we simply hold here that a
mechanized NPAC check is not currently required under the Commission’s regulations, and thus
not required to show compliance with checklist item [1. Because we find that Pacific Bell’s
systems and processes in place on the date of filing satisfy this checklist item, we need not
consider the impact of Pacific Bell’s recently-implemented NPAC check enhancement, or
AT&T’s corresponding argument that the complete-as-filed rule precludes consideration of this
OSS change.””

107.  We disagree with AT&T that Pacific Bell’s provision of number portability is
discriminatory. According to AT&T, Pacific Bell’s LNP procedures have resulted in a loss of
dial tone for an unacceptably high number of AT&T" s customers for its Digital Link and
Broadband services.”” AT&T explains that Pacific Bell does not process last-minute customer
cancellations or reschedulings quickly and efficiently, with the result that the customer’s number
may be disconnected before porting, with a loss of service to the customer.”” However, Pacific
Bell indicates that from July through September, 99 percent of the requests submitted by AT&T
to cancel or reschedule conversions were processed by Pacific Bell without complaint by
AT&T.* Furthermore, as noted above, Pacific Bell’s performance data reflect that competing
LECs’ customers experience troubles during the number porting process only rarely. We
recognize that last-minute cancellations by end users can complicate the provisioning process and
require special coordination and adjustments by the provisioning carriers. While the record
reveals that this coordination was not without flaws, it also indicates that Pacific Bell was able to
make the necessary adjustments for the vast majority of these cases.

108. Inaddition, AT&T raises doubt regarding the reliability of Pacific Bell’s
performance measures 15and 17 and whether these measures appropriately capture LNP-related
service outages.™ However, as discussed above, Pacific Bell has explained that both
performance measures track trouble reports and are designed to capture competitive LEC

7 See AT&T November 27 Young £x Parte Lener, Supplemental Declaration of Walter Willard at 30.

¥ AT&T Comments at 51. Specifically, AT&T states that, in some months, three to five percent of its new

Digital Link and Broadband customers have suffered dial tone losses during the number perting process; however,
AT&T does not specify the relevant lime period. See AT&T Comments at 53.

¥ AT&T Comments at 52-53

392

Pacific Bell E.D. Smith Reply Aff. at para. 7 {citing confidentinl information}. Pacific Bell submits that,
although it assists AT&T and other competitive LECs in canceling and rescheduling “last minute” conversions, it is
ultimately the responsibility of the competitive LEC to ensure that conversions are cancelled or rescheduled in a
timely manner. Id at para. 6.

*** See Lener from Richard E. Young, Counsel for AT&T, to Marlene H. Dortch. Secretary, Federal
Communications Commission (filed December 9,2002) (AT&T Dec. 9 Ex Porte Letter) at 2-5.
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troubles that are reponed during provisioning (PM 15) or within ten days thereafter (PM 17).>*
In addition, AT&T claims that Pacific Bell’s reported data for October is inconsistent with
AT&T’s own data, because Pacific Bell’s October data show 16 outages while AT&T’s data
show 26 outages.” Pacific Bell responds that AT&T’s claims could not be verified or
investigated without further documentation from AT&T, and notes that AT&T did not request
data reconciliation for performance measures 15 or 17 for the time period relevant to this
application.” We note that Pacific Bell reports PM 15 and PM 17 in accordance with the
California Commission approved performance measure process. Additionally, no party
challenged the accuracy of these measurements for the relevant months for this application (May
to September 2002). Moreover, because the outage rate claimed by AT&T for October is small,
2.3 percent, and. given that Pacific Bell has taken steps to contact AT&T to solicit more
information to conduct data reconciliation, we do not find that these allegations warrant a finding
of noncompliance.

109. Finally, we reject XQO’s claim that Pacific Bell takes approximately two to three
weeks to disconnect DSL customers switching to XO voice service.”” Pacific Bell replies that it
bas procedures in place to process an order to disconnect DSL service within one business day,
and effectuate the “LNP within loop” conversion request within five business days.”® Pacific
Bell asserts that any time beyond this six-day total processing time is attributable to the amount
of time for the data LEC to send the DSL disconnect order to Pacific.’*® In the absence of further
evidence suggesting a different reason for disconnect processing delays, we do not find that XO’s
claim warrants a finding of noncompliance with this checklist item. Pursuant to section

™ See Pacific Bell Dec. 12 £x Parte Letter at 1-2. Pacific Bell notes that although the California Commission

stated that “PM 15 does not capture service outages for LNP orders either rescheduled or canceled at the last
minute,” as noted above, last minute rescheduled orders that do result in a service outage are typically reported by
the Competitive LEC in the following day’s trouble reports and thus are captured in PM 17. If however, the
competitive LEC does report the trouble on the originally scheduled date, the trouble is captured in PM 15. See
Pacific BellDec. 12 EX Parte at 1 n.2.

305

See AT&T Dec. 9 Ex Parte Letter at 2-3 and Attach. 1. Specifically, AT&T claims that Pacific Bell's reported
October data show |6 outages while AT&T’s data show 26 outages out of {,133 LNP orders, changing the outage
rate from 1.4%to 2.3%. Id at 2& n.4,

356
See Pacific Bell Dec. 12 Ex Parre at 2; See also AT&T Dec. 9 £x Parte Letterat 2 & n.4 and Anach. 1

(attaching Pacific Bell reported data); Letter from Richard E. Young, Counsel for AT&T, to Marlene H. Dortch,
Secretary, Federal Communications Commission (filed December 13, 2002) {AT&T Dec. 13 Ex Park Letter) at 1-2
and Anach (providing the relevant purchase order numbers, disconnect order numbers, telephone numbers and other
identifying information on which it bases its claims).

¥ See XO Comments at 23-24. XO asserts that Pacific Bell “refused to port numbers in a timely and efficient
manner where migrating customers purchase both voice and DSL services from ... Pacific.” XO Comments at 22
98 See Pacific Bell Application, Appendix A, Vol. 1, Tab 3, Afidavit ~ of Carol Chapman (Pacific Bell Chapman
Aff} at para. 90; Pacific Bell Reply Affidavit of Carol Chapman, Tab 3 (Pacific Bell Chapman Reply Aff.) at paras.
9-12.

399

See Pacific Bell Chapman AfY. at para. 90. See also Pacific Bell Reply at 65-66.
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271(d)(6) , we will monitor Pacific Bell’s performance in this area for compliance with the
conditions of approval in this order. XO and others should bring to the attention of the
Commission’s Enforcement Bureau any areas of deteriorating performance.

C. Checklist Item 14 - Resale

110. Section 271(c)(2)(B)(xiv) of the Act requires that a BOC make
“telecommunications services.. .available for resale in accordance with the requirements of
section 251(c)(4) and section 252(d)3).”* Based on the record in this proceeding, we find that
Pacific Bell satisfies the requirements of this checklist item in California.*' Pacific Bell has
demonstrated that it has satisfied its legal obligation to make retail telecommunications services
available for resale to competitive LECs at wholesale rates.*” Neither the California
Commission nor the other commenting parties question Pacific Bell’s showing of compliance
with the requirements of this checklist item except in the area of resale of advanced services,
which we discuss below.

111, The California Commission concluded that Pacific Bell has erected “unreasonable
barriers to entry” in California’s DSL market in two regards. First, the California Commission
found that Pacific Bell does not comply with its resale obligations, based on a finding Pacific
Bell does, in fact, offer a retail DSL telecommunications service that is subject to resale under
251(c)(4)A).*” Second, the California Commission found that certain “restrictive conditions”
present in Pacific Bell’s interconnection agreements with competitive LECs violate the resale
obligations under section 251(c}4)B).** We address these issues in turn.

112.  First. we find that Pacific Bell satisfies its resale obligations under section
251(c)(4)(A) with respect to advanced services. According to Pacific Bell, it provides three
categories of DSL-related service: (1) “{w]holesale DSL [t]jransport to ISPs, including its ISP
affiliate”; (2) “a DSL Internet service at retail to the ISPs’ subscribers”; and (3) “retail

M0 47 U.S.C. § 27 1{cH2HBXxiv).
' pacific Bell has generally met the applicable resale performance measures for most months from May through
September. See PM 5-521900-522000 (Percentage of Orders Jeopardized, Resale); P M 6-640000-640100, PM 6-
644300-644400, P M 6-648500-648600 (Average Jeopardy Notice Interval, Resale); PM 7 (Average Completed
Interval, Resale); P M 16 (Percent Troubles in 30 Days, Resale); PM 19-1991600-1992400 (Customer Trouble
Repori Rate, Resale); PM 20-2093100-2094800 (Percentage 0fCustomer Trouble Not Resolved Within Estimated
Time. Resale); PM 2 1-219200-2194800 (Average Time to Restore, Resale); PM 23-2391600-2392400 (Frequency
of Repeat Troubles in 30 Day Period, Resale).

2 See Pacific Bell Application App. A, Vol. 1, Tab, 8, Affidavit of John S. Habeeb (Pacific Bell Habeeb Aft.).
“ " gee California Commission Order at 219-20 (noting that “it is the affiliation between . . . [Pacific, its advanced

service affiliate and its Internet affiliate] that effectively creates Pacific’s provision of DSL Transport services at
retail™

" See California Cornmission Order at 220
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telecommunications services ... available for resale at a wholesale discount.™* With respect to
the last category, Pacific Bell indicates that these services are available for resale at wholesale
discount of 17 percent in California.*“ With regard to the first two categories, Pacific Bell argues
that it is not providing DSL telecommunications service at retail and, thus, has no obligation to
make these services available for resale pursuant to the section 251(c)(4) discount.””’

115.  Pacific Bell’s position is the same in all material respects as that taken by SBC on
this issue in the Arkansas/Missouri section 271 proceeding, and that taken by BellSouth in the
Georgia/Louisiana section 271 proceeding.’ In both proceedings, the Commission found that
the Bell company applicant “*d[id] not have a present obligation to offer DSL transport service for
resale’” under section 251(c)(4). and noted that the Bell company’s Internet service is an
information service, not a telecommunications service.'” We thus do not agree with the
California Commission’s conclusion that the relationship between the three Pacific Bell entities
“effectively creates Pacific’s provision of DSL Transport Services at retail.”” Moreover, as we
stated in previous orders, we expect that how we decide questions about the regulatory treatment
ofthe underlying transmission facilities provided by incumbent LECs with their own Internet
access services could have far-reaching implications for a wide range of issues that would be
more appropriately handled separately.'' Indeed, many of these issues are being addressed in a
pending proceeding before the Commission.*” We thus could not endorse the California
Commission’s conclusion without conflicting with our own precedent in this area and prejudging
the outcome of this pending proceeding.

1 pacific Bell Habeeb Aff. at paras. 16-29

% These advanced telecommunications services include “Frame Relay” and “ ATM Cell Relay” services to

business customers, as well as intrastate and interstate DSL transport to business with a Remote Local Area Network
(R-LAN). See Pacific Bell Application at 81-82.

407

See Pacific Bell Application at 81

IR See Pacific Bell Application at 81; Pacific Bell Reply at 68.

% SWBT Arkansas/Missouri Order,14 FCC Red at 20761, para. 84; see also BellSouth GeorgidLouisiana Order,
17 FCC Rcd at 9175, para. 275.

% california Commission Order at 220.

ali

See SWBT Arkansas/Missouri Order, 14 FCC Red at 20759, para. 82; BellSourh GeorgidLouisiana Order, 17
FCC Rcd at 9173, para. 277.

412 6y Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers.
Implementation ofrhe Local Competition Provisions of the TelecommunicationsAct of 1996, and Deployment of
Wireline Services Offering Advanced Telecommunications Capabifity, CC Docket Nos. 01-338, 96-98, 98- 147,
Notice of Proposed Rulemaking, 16 FCC Rcd 22781 (2001) (Triennial Review NPRM); see also Appropriate
Framework for Broadband Access [0 fnternet over Wireline Facilities, Notice of Proposed Rulemaking, 17 FCC Red
3019 (2002){ Wireline Broadhand NPRM).
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114.  We also disagree with the California Commission’s interpretation of the D.C.
Circuit‘s opinion in ASCENT v. FCC,"? and its conclusion that ASCENT requires a different
result. Inthat opinion, the D.C. Circuit specifies that an incumbent LEC cannot “avoid § 251(c)
obligations as applied to advanced services by setting up a wholly owned affiliate to offer those
services.™" Pacific Bell does not suggest that any of its services are exempt from 251(c)(4)
simply because they are provided by an affiliate. As explained above, Pacific Bell contends that
neither the DSL transport, nor the DSL Internet service provided by its affiliates are
telecommunications services sold at retail. Thus, as we have found twice before, because
Commission precedent does not address the specific facts or legal issues raised here, we decline
to reach a conclusion in the context of this section 271 proceeding.”” Therefore, we find that this
issue does not warrant a finding of checklist noncompliance.

115.  Finally, we disagree with the California Commission’s finding that there exist
“restrictive conditions” in Pacific Bell’s interconnection agreements that warrant a finding of
checklist noncompliance.”“** We note that the California Commission does not provide details or
explain exactly how these “restrictive conditions” violate section 251(c)}4)(B).*"" Nor, for that
matter, do any of the other commenters identify any particular “restrictive conditions” or explain
why they violate the Act.”” Accordingly, in the absence of factual support in our record, we do
not agree with the California Commission’s conclusion on this issue, and do not find that it
warrants a finding of noncompliance with checklist item 14, Pursuant to section 271(d)(6}), we
will monitor Pacific Bell’s compliance with the conditions of approval in this order with respect
to this issue.

413

Association of Communications Enterprises v. FCC, 235 F.3d 662 (D.C. Cir. 2001) {ASCENT).

1% ASCENT 235 F.3d at 668.

1 SWBT Arkansas/Missouri Order, 14 FCC Red at 20759-60, para. 82; see also BellSourh Georgia/Louisiana
Order, 17 FCC Red. at 9176, para. 277.

dl6
See California Commission Order at 220.

W See California Commission Order at 220.

4% On December 17,2002, AT&T submitted three pages ofa brief tiled before the California Commission in

August. 2001 which, It explained, had been erroneously omitted from an earlier filing in this proceeding. See Letter
from Peter M. Andros, Legal Assistant for Counselto AT&T, to Marlene H. Dortch. Secretary, Federal
Communications Commission (tiled December 17, 2002). Inthese pages, AT&T argued that several provisions in
an interconnection agreement between AS] and DSL.net were “discriminatory and unreasonable.” /d., at Attach.,
pages 2-4. We note that these provisions had not been identified by AT&T or any other party earlier in this
proceeding. In any case, we need not address the substantive arguments raised in this late filing because Pacific Bell
does not rely on the interconnection agreement between ASI and DSL.net to demonstrate compliance With checklist
item 14, but relies instead on the interconnection agreement between ASi and Navigator Telecommunications, LLC.
See Pacific Bell Brief at 82, and App. B, Tab 1l; see afso SBC Texas 271 Order at para. 78 (basing a finding o f
checklist compliance on language in one interconnection agreement, the terms and conditions of which were
available to any requesting carrier pursuant to section 252(i)}).
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V. OTHER CHECKLIST ITEMS
A. Checklist Item | — Interconnection

116.  Section 271(c)(2)(B){i) requires the BOC to provide equal-in-quality
interconnection on terms and conditions that are just, reasonable and nondiscriminatory in
accordance with the requirements of sections 251 and 252."* Based on our review of the record.
we conclude, as did the California Commission, that Pacific Bell is in compliance with the
requirements of this checklist item.”” In reaching this conclusion, we examine, as in prior
section 271 orders, Pacific Bell’s performance with respect to interconnection trunks and
collocation.*! We find that Pacific Bell has satisfied the vast majority of its performance
benchmarks or retail comparison standards for this checklist item.”” In addition, we find that
Pacific Bell satisfies its statutory requirements for the provisioning of collocation and offers
interconnection at all technically feasible points in California.

117, Interconnection Pricing. Checklist item | requires a BOC to provide
“interconnection in accordance with the requirements of sections 251(c)(2) and 252(d)(1)."**
Section 251{c)(2) requires incumbent LECs to provide interconnection “atany technically
feasible point within the carrier’s network . . .on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory.”** Section 252(d)(1) requires state determinations regarding
the rates, terms, and conditions of interconnection to be based on cost and to be
nondiscriminatory, and allows the rates to include a reasonable profit.** The Commission’s

747 U.S.C. § 271(e)(2XB)()

¥ see Culifornia Commission Order at 29

! see,eg., BellSouth Multistate Order, 17 FCC Red at 17715, para. 213

2 See PM 8-03600, PM 8-07200, PM 8-10800, PM 8-14400 ( Percent Completed Within Standard Interval —
Interconnection Trunks); PM | J-05900, PM 11-1 1800, PM [ 1-17700, PM 17-23600 (Percent of Due Dates Missed
_ Interconnection Trunks); PM 7-05900, PM 7-11800, PM 7-17700, PM 7-23600 (Average Completed Interval -
Interconnection Trunks); PM 19-93700 (Customer Trouble Repon Rate — Interconnection Trunks); PM 2 1-97500
(Average Time to Restore— Interconnection Trunks), PM 23-93700 (Frequency of Repeat Troubles in 30 Day
Period - Interconnection Trunks); PM 24-00100 (Percent Blocking on Common Trunks); PM 25-00700 (Percent
Blocking on Interconnection Trunks (Total Trunk Groups)). PM 25-00700 (Percent Blocking on Interconnection
Trunks (ILEC Tandem Office to CLEC End Office)); PM 40-00100 (Time to Respond to a Collocation Request —
Space Availability), PM 40-00200 (Time to Respond to a Collocation Request — Price & Schedule Quote); PM 41-
00100 (Time to Provide a Collocation Arrangement — New), PM 41-00200 (Time to Provide a Collocation
Arrangement — Augmentation). See afso Pacific Bell Johnson Aff. at paras. 48-57.

47 U.S.C. § 2710)2)B)).
1d. § 251()(2).

g § 252(d)0h).
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pricing rules require, among other things, that in order to comply with its collocation obligations,
an incumbent LEC provide collocation at rates that are based on TELRIC.**

118. Based on the evidence in the record, we find that Pacific Bell offers
interconnection in California to other telecommunications carriers at just, reasonable, and
nondiscriminatory rates in compliance with checklist item 1. The California Commission
concludes that Pacific Bell’s interim interconnection prices are “in compliance with the law,
subject to . . . [the commission’s] imminent determination ofpermanent rates, terms and
conditions™”” and that Pacific Bell makes trunking available pursuant to . . . [California
Commission]-approved interconnection agreements and FCC rules[.]™* The California
Commission also concludes that Pacific Bell has satisfied the requirements of checklist item [.**

119. We reject Vycera’s argument that Pacific Bell fails to provide interconnection on
rates and terms that are just, reasonable, and nondiscriminatory. Vycera alleges that Pacific Bell
refuses to permit VVycera to opt into an August 14,2001 interconnection agreement arbitrated
between AT&T and Pacific Bell unless Vycera agrees to a lengthy amendment that, according to
Pacific Bell, addresses issues related to compensation for JSP-bound traffic.”” Vycera states that
Pacific Bell filed an application for arbitration on September 18,2002 to prevent Vycera’s
adoption of the interconnection agreement.”” Pacific Bell responds that the commission “need
not and should not” address this interconnection dispute because the California Commission
placed the arbitration proceeding on an expedited schedule and that the commission expects to
reach a decision by January 9, 20034

% Seed7 C.F.R. §§ 51.501-07, 51.509(e); Local Competition First Report and Order, 11 FCC Red at 15812-16,
15844-61, 15874-76, 15912, paras. 618-29, 674-712, 743-51, 826.

' California Commission Order at Conclusion of Law No. 6

4% 1d at Conclusion of Law No. 7

* 1d at Conclusion of Law No. 9

13 yycera Comments at 2-3 (citing August 4, 2000 Interconnection Agreement between SBC Pacific Bell and
AT&T Communications of California, Inc.); see ulso kd. at 6, n.16 (citing Pacific Bell Telephone Company’s
Application for Arbitration of Advice Letter No. 57 Filed by Vycera Communications, Inc. {fk/a Genesis
Communications International, Inc., U-5477-C, EX.2 at 6 (Pacific Bell Application for Arbitration)); see a/se Letter
from Patrick J. Donovan, Esq., Rogena C. Harris, Esq., Katherine A. Rolph, Esg., Counsel for Vycera, to DavidP.
Discher, Pacific Bell Telephone Company (filed Nov. 8, 2002) (Vycera Nov. 8 £x Parre Letter) (requesting that
Pacific Bell inmediately allow Vycera to adopt all provisions of the Pacific Bell-AT&T interconnection agreement,
effective September 18, 2002, with the exception 0fthe reciprocal compensation provisions pending before the
California Commission).

1 Vycera Comments at 4 (citing Pacific Bell Application for Arbitration).

432

Pacific Bell Shannon Reply Aff. at para. 5
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120.  We have previously stated that we are reluctant to deny a section 271 application
because a BOC is engaged in an unresolved rate dispute with its competitors before the state
commission, which has primary jurisdiction over the matter."" As we have also stated in prior
section 271 orders, although we have an independent obligation to ensure compliance with the
checklist, "section 271 does not compel us to preempt the orderly disposition of intercarrier
disputes by the state commissions."** Here, we believe this dispute is a local arbitration decision
for the California Commission in the first instance. The record indicates that Pacific Bell's
application for arbitration regarding Vycera's adoption of the interconnection agreement is
pending before the California Commission.”™* We have confidence that the California
Commission will resolve this interconnection dispute between Pacific Bell and Vycera consistent
with our rules.

121, We also reject the allegation of PSI and Touch Tel that Pacific Bell should fail
this checklist item because it has inappropriately charged these paging companies for the delivery
of interconnection services."™ PSI and Touch Tel claim that Pacific Bell never should have
imposed interconnection charges, because the Commission prohibits LECs from charging paging
companies for the delivery of LEC-originated traffic and for the associated facilities.*’ Pacific
Bell responds that this fact-intensive issue was not raised in the California 271 proceeding and
therefore should not be addressed here.** Pacific Bell states that it is currently involved in
negotiations with PSI and Touch Tel to resolve the amount of any refund which may be due them
for past bills relating to the disputed charges, and to address Pacific Bell's charges on a going-
forward basis.*® Pacific Bell states that although it has billed PSI and Touch Tel for the
interconnection charges, it has not taken adverse action against them for failure to pay the
disputed charges.™™

122.  As we have stated previously, when a party raises a challenge related to a pricing
issue for the first time in the Commission's section 271 proceedings without showing why it was
not possible to raise it before the state commission, we may exercise our discretion to give this

" SWBT Arkansas/Missouri Order, 16 FCC Red at 20754, para. 73

434

Verizon New Jersey Order, 17 FCC Red at 12354, para. 159 (quoting Verizon Pennsylvania Order. 16 FCC
Red at 17484. para. 118); SWBT Arkansas/Missouri Order, 16 FCC Red at 20776, para. 115.

115 pacific Bell Shannon Reply Aff. at paras. 2, 5, and 6.

3 pS| and Touch Tel Comments at 3-4

137

Id at 2-6 (citing TSR Wireless, LLC v U.S. West Communications, Inc., Memorandum Opinion and Order, 15
FCC Red 11166, (2000). aff°d, Qwest Corp.v. FCC, 252 F.3" 462 (D.C.Cir. 2001}).

438

Pacific Bell Shannon Reply AFT. at paras. 27 and 32
139

fd at para. 30.

W6t at para, 31
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challenge little weight.*™ Although we do not require parties to raise all pricing issues at the state
level before raising them in a section 271 proceeding, it is generally impractical for us to make
the fact-specific findings that objecting parties require us to make regarding factual disputes.”*
We have held in such instances that if a BOC applicant provides a reasonable explanation
concerning the issue raised by the objecting party, we will not find that the objecting party
persuasively rebuts the prima facie showing of 271 compliance.*' Here, we find that the
objecting parties did not raise this issue before the state commission. We also find that Pacific
Bell's explanation, that the interconnection charge dispute is the subject of an ongoing
negotiation, reasonable under the circumstances. PSI and Touch Tel have failed adequately to
demonstrate a checklist violation. For these reasons, we conclude that Pacific Bell has complied
with the pricing requirements under this checklist item.

B. Checklist Item 4 —Unbundled Local Loops

123.  Section271(c)(2)(B)(iv) ofthe Act requires that a BOC provide “[ljocal loop
transmission from the central office to the customer's premises, unbundled from local switching
or other services.”™** Based on the evidence in the record, we conclude, as did the California
Commission, that Pacific Bell provides unbundled local loops in accordance with the
requirements of section 271 and our rules.*** Our conclusion is based on our review of Pacific
Bell's performance for all loop types, which include voice-grade loops, xDSL-capable loops,
digital loops, high-capacity loops, as well as our review of Pacific Bell's processes for hot cut
provisioning, and line sharing and line splitting. As of the end of September 2002, competitors
in California have acquired from Pacific Bell and placed into use approximately 494,000 stand-
alone loops (including DSL loops) and about 222,000 UNE-P loop and switch port

combinations.**

124. Consistent with prior section 271 orders, we do not address every aspect of Pacific
Bell's loop performance where our review of the record satisfies us that Pacific Bell's
performance is in compliance with the relevant parity and benchmark performance standards
established in California.*” Tnstead, we focus our discussion on those areas where the record

" New Hampshire/Delaware Order at para. 88 (quoting BellSourh Multistate Order at para. 32); see also

BellSouth Multistate Order at paras. 97 and 1 12.

"1 See Georgia/Louisiana Order, 17 FCC Red at 9045, para. 49.

443

BeliSouth Muliistate Order at para. 32.

444

47 U.S.C. § 271(c)2)(BXiv); see also Appendix C (setting further the requirements under checklist item 4).

" California Commission Orderat 153,

446 pacific Bell J.G.Smith AfT. at Attach. A

447

See, €8 | Verizon Connecticut Order, 16 FCC Red at 14151-52, para. 9; BellSouth GeorgidLouisiana Order,
17 FCC Red at 9144, para. 219.
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indicates discrepancies in performance between Pacific Bell and its competitors in California. In
making our assessment, we look for patterns of systemic performance disparities that have
resulted in competitive harm or that have otherwise denied new entrants a meaningful
opportunity to compete.** [solated cases of performance disparity, especially when the margin of
disparity is small, generally will not result in a finding of checklist noncompliance.*
Nevertheless, under certain circumstances, disparity with respect to one performance
measurement may support a finding of noncompliance. particularly if the disparity is substantial
or has endured for a long time, or if it is accompanied by other evidence of discriminatory
conduct or evidence that competing carriers have been denied a meaningful opportunity to
compete.”™

125.  Based on the evidence in the record, we find that Pacific Bell demonstrates that it
provides hot cuts, high-capacity loops, voice-grade loops, digital loops, xDSL-capable loops, as
well as line sharing and line splitting in California in accordance with the statutory requirements
pertaining to checklist item 4. Only one party, XO, raised concerns regarding Pacific Bell's loop
performance.”' We address isolated performance disparities associated with these loop types
below, as well as XO's allegations with regard to voice-grade loops and high-capacity loops. We
find that these issues do not demonstrate discriminatory performance, but we will monitor Pacific
Bell's performance in this area for compliance with the conditions of approval in this order.

126.  Voice-Grade Loops. We conclude, as did the California Commission, that Pacific
Bell demonstrates it provides voice-grade loops in a nondiscriminatory manner."* Pacific Bell
has consistently met the benchmark and parity standards for installation timeliness, installation
quality, and the quality of the maintenance and repair functions with few exceptions.*’

448

See Verizon Massachusetts Order, 16 FCC Red at 9055-56, para. 122
3 see Verizon Massachusetts Order, 16 FCC Red at 9055-56, para. 122.

0 Applicarion of Verizon Virginia, inc., et.al..lor Authorization to Provide In-Region, Interl. ATA Services in
Virginia, WC Docket No. 02-214, FCC 02-297, Memorandum Opinion and Order (rel. October 30, 2402}, at C-6,
para. 9.

431 X0 comments at 16-21
*  Cdlifornia Commission Order at 143, 153

¥ see PM 17-1791100 (%Troubles in 10 days for Non-Special Orders); PM 11-Statewide (% ofDue Dates
Missed - for UNE loop 2 wire analog 8db and 5.5db loop); PM 12-Statewide (% of Due Dates Missed Dueto Lack
of Facilities — for UNE Loop 2 wire analog 8db and 5.3db loop); P M 19-1992603 (Customer Trouble Report Rate
for UNE loop 2 wire analog 8db and 5.5db loop); PM 21-2195401 (Average Time to Restore — for UNE loop 2 wire
analog 8db and 5.5db loop). We note that Pacific Bell's performance with respect to the frequency of the repeat
troubles within 30 days metric fails to meet parity for three out ofthe relevant five month period, which we discuss
below.
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127.  Pacific Bell acknowledges that it has encountered difficulties, in some instances,
in achieving the parity standard for repeat troubles on voice-grade loops.*™ As a consequence,
Pacific Bell has developed and implemented a number of operational changes with respect to
maintenance of voice-grade loops. First, Pacific Bell states that its new Fault Isolation Test (FIT)
process provides for the complete description of troubles reported, and better defines whether
troubles are inside Pacific Bell’s central office, outside plant facilities, or in the competitive
LECs’ network."™ Pacific Bell provides that this testing process is completed as quickly as
possible and in many cases is concluded with results reported to the competitive LEC before the
trouble reporting call has ended.* Along with the FIT process, Pacific Bell states that it has
implemented a number of other operational changes that have resulted in a more timely
resolution of troubles on voice-grade loops, and a reduction in the number of repeat troubles.*’
We note that Pacific Bell achieved parity in July 2002, after a three-month improvement trend.*”
Furthermore, the performance data indicates only minor discrepancies in August performance,
while Pacific Bell achieved parity again in September.” Moreover, Pacific Bell’s performance
reflected by another maintenance and repair metric — average time to restore interval - has

% See PM 23-2392601 (Frequency of Repeat Troubles within 30 days). Pacific Bell missed parity in May, June,
and August by 2.22%, 1.68%, and |.95%, respectively. Given the slight disparities in performance (with competing
L.ECs experiencing between 0.94 and 2.22 % more repeat troubles than Pacific Bell retail in May through
September) these misses do not appear to indicate a competitively significant or systemic problem. The comparable
numbers were 10.09%, 9.71%. 9.43%, 9.96% and 8.39% for competitive LECs and 7.87%, 8.03%, 8.49%, 8.01%
and 7.15% for Pacific Bell retail in May, June, July, August and September, respectively. Pacific Bell Application
App. A, Vol. 4b, Tab 15, Affidavit of Richard J. Mona (Pacific Bell Mona Aff.) at paras. 26-22.

% pacific Bell Mona Aff. at paras. 26-32. Pacific Bell states that it established the Fault Isolation Test (FIT) in
order to help reduce the number of trouble reports received on a line (i.e., repeat reports) and lengthoftime required
to resolve troubles. Pacific Bell also states that the FIT process allows Pacific Bell technicians to interact directly
with the competitive LECs when the competitive LEC reports a trouble condirion.

456

Pacific Bell Mona AfT. at para. 28

7 Ppacific Bell Mona AfY. at para 28. Along with the FIT process, Pacific has instituted a number of other

operational changes with respect to maintenance of basic loops. Newjob aids were distributed in April 2002 to
Pacific Bell's Work Coordination Center personnel who manage the tracking and dispatch of maintenance troubles
reported by competitive LECs and to the field technicians who repair these troubles. Pacific Bell states that training
on these job aids was ongoing throughout May to September 2002. Also Pacific Bell statesthat in May and June,
programming of maintenance trouble dispatch systems was upgraded so that competitive LEC trouble tickets receive
priority dispatch to field technicians for resolution. Additionally, field technician qualification lists were reviewed
and updated ro ensure that competitive LEC troubles were always dispatched to a technician with sufficient technical
expertise to efficienty  resolve the service problem. Finally, Pacific Bell points out that the WCC reinforced its
process with its technicians whereby all competitive LEC trouble tickets are reviewed daily to ensure no trouble
tickets are held due to administrative error. ld. at para. 29.

458 o .
Pacific Bell indicates that the average repeat trouble report rate for competitive LECs fran May through July

was 9.74%. In the nine months prior to April 2002, before the improvement processes were implemented, the repeat
report rate averaged 12.80%. Pacific Bell states that this comparative performance reflects a reduction in
competitive LECs’ repeat reports of about 25%. Pacific Bell Mona AfY. at para32.

** pacific Bell's performance disparity for August was 1.95%
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achieved parity for all five of the relevant months.*** Accordingly, since Pacific Bell has
demonstrated efforts to improve its performance and because performance disparities are small,
we find that these misses do not warrant a finding of noncompliance.

128.  We thus reject XQO's contention that Pacific Bell's performance for repeat troubles
for voice-grade loops illustrates discriminatory performance for competitive LECs.** XO notes
that, even with efforts in place that are specifically designed to improve performance, Pacific
Bell nevertheless missed the standard for this metric."* As stated above, however, the record
reflects improved performance, and parity in two of the last three months. Given this evidence,
and recognizing that Pacific Bell is providing voice-grade loops of a quality sufficient to afford
competitors a meaningful opportunity to compete, we do not find that XO's claims warrant a
finding of checklist noncompliance.

129. High-Capacity Loops. Based on the evidence in the record, we find, as did the
California Commission, that Pacific Bell provides high-capacity loopsto competing carriersin a
nondiscriminatory manner.** Pacific Bell's performance on the relevant measurements, satisfy
the parity or benchmark standards, with few exceptions.*® While Pacific Bell fails to satisfy the
relevant benchmark and parity standard for several metrics, we find that these misses generally
are isolated and slight, and thus do not warrant a finding of checklist noncompliance. Two
metrics relating to Pacific Bell's maintenance and repair functions, however, warrant further
discussion, which we provide below **

130.  We note that Pacific Bell failed to reach and maintain panty with respect to two
maintenance and repair measures —the Percentage of Customer Troubles not Resolved Within
the Estimated Time and the Average Time to Restore — for several of the most recent months.**
These measures address the speed with which Pacific Bell repairs troubles on high-capacity

46D

See PM 21-2195401 (Average Time to Restore).

1 XOcomments at 19

462

XO comments at 19; See PM 23-2392601 (Frequency of Repeat Troubles within 30 days).
1 California Commission Order at 153

62 See Appendix B.

465

See PM 20-2095801 (% of Customer Troubles Not Resolved Within Estimated Time); and PM 21-2196001
(Average Time to Restore).

406

See PM 20-2093801 (% of Customer Trouble Not Resolved Within Estimated Time). Pacific Bell missed
parity in May, June, August and September by 4.56% to 11.95%. The comparable numbers were 39.16%, 34.55%.
34.84%, 35.96%, and 38.8% for competitive LECs and 32.4%. 29.59%, 30.86%. 30.18% and 26.85% for Pacific
Bell retail in May, June, July, August and September, respectively. We note that Pacific Bell did achieve parity for
the month of fuly. See Also PM 21-2196001 (Average Time to Restore). Pacific Bell missed parity in May, June,
July, August and September. The comparable numbers were 4.29, 4,13, 3.72, 3.96 and 4.28 for competitive LECs
and 3.77, 3.44, 3.38, 3.49 and 3.14 for Pacific Bell retail in May, June, July, August and September, respectively.
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loops. These results suggest that Pacific Bell is not repairing troubles for competitive LECs as
quickly as it is for Pacific Bell's own retail operation. As an initial matter, we note that the
disparity in the average time to restore measurement, reflects a minimal percentage difference
between competitive LECs and Pacific Bell's retail customers.*s We also recognize that Pacific
Bell's performance on other maintenance and repair measurements relating to high-capacity
loops, and Pacific Bell's repair timeliness with respect to loops in general, indicates
nondiscriminatory performance. Specifically, we note that competitive LECs routinely encounter
a low rate of high-capacity loop troubles (under 3 percent) that is consistently lower than those
encountered by Pacific Bell's retail operation.**® Furthermore, we note that Pacific Bell's repair
timeliness has achieved parity for all other loop types, and that the number of DS1 loops in
service for competitive LECs is only approximately 2 percent of all competitive LECs' loops
placed in service by Pacific Bell.** Finally, Pacific Bell acknowledges that it has had problems
with regard to these maintenance timeliness metrics, and indicates that it has implemented
operational improvements in the prioritization of competitive LEC maintenance tickets for
special services, including DS1 loops.*™

131.  We thus reject XO's claimsthat Pacific Bell's performance relating to high-
capacity loops demonstrates noncompliance with checklist item 4. Specifically, XO calls
attention to each incident of non-parity performance in the last five months on the metrics related
to high-capacity loops.”™ As noted above, however, most of these performance disparities were

7 pacific Bell points out that the disparity in average time to restore between Pacific Bell's performance for its
retail operation and for competitive LECs is less than 2 hours for any of the relevant months. Moreover, Pacific Bell
argues that in the months of July. August and September 2002, the difference in the restoral intervals for competitive
LEC DSI loops was no more than 75 minutes in any one month, and for the average three-month period of July
through September, the difference was only slightly more than 30 minutes. See Pacific Bell Johnson Reply Aff. at

47.

468

See PM 16-1992910 (Customer Trouble Report Rate). Pacific Bell points eut that competitive LEC high-
capacity loop trouble report rates are routinely under 3%. The comparable numbers for PM [9-1992910 were 2.8%,
2 8%, 2.49%, 2.84% and 2.57% for competitive LECs and 3.35%, 2.84%, 2.90%. 3.25% and 3.17% for Pacific Bell
retail in May, June, July, August and September, respectively.

9 pacific Bell Johnson Reply Aff. at paras. 44-45. We note that in prior section 271 orders the Commission has

supported a finding of checklist compliance given the relatively low volume of high-capacity loops compared to all
loop types. See Verizon Pennsylvania Order, 16 FCC Red at 17468-69, para. 90; BellSouth Georgia/Louisiana
Order, 17 FCCRcd at 9151-52, para. 232.

2 pacific Bell Johnson Aff. at para. 138. See also Pacific Bell Application Reply App., Tab 10, Affidavit of
Gwen S. Johnson (Pacific Bell Johnson Aff.) at para. 46-47. Pacific Bell further argues that operational variances
contribute to the minor differences in performance for competitive LECs. Specifically, Pacific Bell refers to the fact
that more than 50% of troubles reported by retail customers are closed to *'test okay" (TOK) or "'no trouble found'
(NTF), as compared to 25%-30% for competitive LECs. Pacific Bell argues that the higher percentage of these
tickets in the retail data cause the appearance of superior retail performance, and that the removal would bring
Pacific Bell into parity. As a result Pacific Bell concludes, that while competitive LECs focus soley onthe statistical
difference in performance, they demonstrate no practical harm.

Y1 With the exception of PM 11(Statewide) % of Due Dates Missed, the various performance measures raised by

XO are addressed below. We note. that XO raises Pacific Bell's failure to achieve parity with respect to the %o0f
(continued....}
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intermittent and slight.*’? As such, we do not find that lack of panty on these performance
measurements warrant a finding that Pacific Bell fails to meet checklist item 4.

132, Line Sharing and Line Splitring. Based on the evidence in the record, we find, as
did the California Commission, that Pacific Bell provides nondiscriminatory access to the high
frequency portion of the loop.*” For the relevant five-month period, Pacific Bell provisioned
over 16,000 line sharing orders in California for unaffiliated competitive LECs.*™ Pacific Bell’s
performance data for line-shared loops demonstrates that it is generally in compliance with the
parity and benchmark measures established in California.*” Pacific Bell also complies with its

(Continued from previous page)
Due Dates Missed for California’s Northern Region in two of the five relevant months. See PM 11-1110901 (%of
Due Dates Missed). However, as noted in prior section 271 applications, we limit our review to statewide
performance data. Our review of Pacific Bell's statewide performance for this metric demonstrates that Pacific Bell
met the parity standard for all five of the relevant months. The comparable numbers were 1.98%, 1.56%, 1.34%,
1.98% and 1.96% for competitive LECs and 5.58%, 2.65%, 1.67%, 4.02% and 3.13% for Pacific Bell retail in May,
June, July. August and September, respectively.

* " We note only slight disparities in several other metrics, including the % of Orders Jeopardized (PM 5-524100),

% of Due Dates Missed Due to Lack of Facilities (PM 12-Statewide), and the % Troubles in 30 Days for Special
Service Orders (PM 16-Statewide). With regard to the % of Orders Jeopardized, the disparity between Pacific Bell's
performance for its retail operation and for competitive LECs is less than 2% for any ofthe relevant months. The
comparable numbers for P M5 -524100 were .37%, 0.93%, 0.84%, 1.06% and 1.16% for competitive LECs and
0.48%. 0.24%, 0.22%, 0.18% and 0.1 1% for Pacific Bell retail in May. June, July, August and September,
respectively. As for the % of Due Dates Missed Due to Lack of Facilities, the % difference between Pacific Bell's
retail operation and the competitive LECs is also less than 2% over the past five months. The comparable numbers
for PM 12 — Statewide were 0.76%, 0.94%, 1.07%, |.58% and 0.98% for competitive LECs and 0.23%, 0.60%.

0 28%, 0.60% and 0.72% for Pacific Bell retail in May, June, July, August and September, respectively. Bothof
these measures indicate small levels of disparity that are not competitively significant. Finally, with regard to the %
Troubles in 30 Days for Special Service Orders metric. we note the recent improvement trend in the August and
September data. Specifically, while the disparity in July for this metric was 3.33%. Pacific Bell achieved parity for
August and September. The comparable numbers were 9.12%, 8.15%, 9.48%, 10.54% and 11.76% for competitive
LECs and 5.09%, 9.28%, 6.15%. 11.35% and 12.21% for Pacific Bell retail in May, June, July, August and
September, respectively. We note, that the Commission has stated in the past, isolated cases o f performance
disparity, especially when the margin ofdisparities are small, generally will not result in a finding ofchecklist
noncompliance.

Y California Commission Order at 150-51

™ PM li(Statewide) (for both conditioned and non-conditioned linesharing).

45 pacific Bell's performance for installation timeliness and installation quality generally show nondiscriminatory

treatment between competitors and Pacific Bell’s retail customers for line-shared loops. See PM 11 -Statewide (%
ofdue dates missed); PM 12 — Statewide (% ofdue dates missed due to lack of facilities); PM 15-1591600
(provisioning trouble reports statewide UNE loop 2 wire digital line sharing out of service); PM 15-1591700
(provisioning trouble reports statewide UNE loop 2 wire digital line sharing service affecting); PM 16 - Statewide
{% oftroubles in 30 days for special orders— line sharing). Inaddition, Pacific Bell's performance demonstrates that
maintenance and repair measures were generally comparable for competitive LECs and Pacific Bell's retail
operation.
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line-splitting obligations and provides access to network elements necessary for competing
carriers to provide line splitting.*®

133.  We note that XO contends that Pacific Bell’s refusal to offer its DSL service and
XO’s voice service on the same line is grounds for failing this checklist item.*”” We reject this
claim because, under our rules, the incumbent LEC has no obligation to provide DSL over the
competitive LEC’s leased facilities.”” Furthermore, a UNE-P carrier can compete with an
incumbent LECs’ combined voice and data offering on the same loop by “splitting” the line itself
and offering voice and data service over the UNE-P loop in the same manner.”” Accordingly, we
do not agree with XO that Pacific Bell’s policy is discriminatory.

134.  xDSL-Capable Loops, Digital Loops, ISDN Loops, Dark Fiber, and Hot Cuts.
Based on the evidence in the record, we find, as did the California Commission, that Pacific Bell
demonstrates that it provides xDSL-capable loops, digital loops, ISDN loops, dark fiber, and hot
cuts in accordance with the requirements of checklist item 4.4 We note that Pacific Bell
consistently satisfies the applicable benchmark or parity standard for the relevant performance
metrics with few exceptions.*®’ Furthermore, commenters in this proceeding do not criticize
Pacific Bell’s performance with regard to these specific loops.

C. Checklist Item 5- Unbundled Local Transport

135.  Section 271(c)(2¥B)(v) requires that a BOC provide “[l]ocal transport from the
trunk side of a wireline local exchange carrier switch unbundled from switching or other

476

See Appendix B; see afso Pacific Bell Application at 58.
47 X0 Comments at 23.

™ In the Deployment of WirelineServices Offering Advanced Telecommunications Capability proceeding, the
Commission required unbundling of the high frequency portion of the loop when the incumbent LEC provides voice
service, but did not require unbundling ofthe low frequency portion of the loop and did not obligate incumbent
LECs to provide DSL service under the circumstance XO describes here. See Deployment ¢ Wireline Services
Offering Advanced Telecommunications Capability, Third Repon and Order in CC Docket No. 98-147 and Fourth
Repon and Order in CC Docket No. 96-98, 14 FCC Red 20912 (1999); Third Report and Order on Reconsideration
in CC Docket No. 96-98, Third Further Notice of Proposed Rulemaking in CC Docket No. 98-147, Sixth Further
Notice of Proposed Rulemaking in CC Docket No. 96-98, 15 FCC Red 2101, 2109-14, paras. 14-26 (2000}, see
also BellSouth Georgia/Louisiana Order, 17 FCC Red at 9100-01, para. 157.
179

BellSouth Georgia/Louisiana Order, I7 FCC Red at 9101, para. 157 (Citing SWBT Texas Order, 15 FCC Red
at 18517-18, para. 330.

8¢ California Commission Order at 153

EE]

See Appendix C
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services.”™ Based on our review of the record, we conclude, as does the California Commission,
that Pacific Bell complieswith the requirements of this checklist item.*’

136, We note that Telscape contends that Pacific Bell fails to comply with checklist
item 5 because it “has consistently refused to facilitate Telscape’s requests to carry UNE-P
IntraLATA toll calls using shared transport.”* According to Telscape, Pacific Bell’s actions are
in violation of the Commission’s requirement that SBC provide competitive LECs the option of
using shared transport to route intralL ATA toll calls, without restrictions, between their end user
customers and customers served by SBC, as specified in the SBC/dmeriteck Merger Order and
the recent SBC Forfeirure Order.*

137.  We disagree with Telscape’s contention that Pacific Bell fails to offer shared
transport in a manner that satisfies checklist item 5. As the Commission has explained, an
incumbent LEC must provide competitive LECs nondiscriminatory access to the incumbent
LEC’s transmission facilities to enable the competitive LECs to provide intralL ATA toll service
as well as any other type of telecommunications service they may wish to offer.*** Pacific Bell
states that it provides shared transport for competitive LEC intraLATA toll traffic under its
interconnection agreement with AT&T, which was arbitrated by the California Commission, and
has been available to other requesting carriers since August 14, 2000.**" Pacific Bell explains
that, under this agreement with AT&T, a competitive LEC may request “Option C” customized
routing and, after certain translation work is performed by Pacific Bell, the competitive LEC is

47 U.S.C.§ 271(e)2)(B)v).

W previous orders, the Commission has relied on the missed appointment rate to determine whether a BOC is

provisioning transport to its competitors in a nondiscriminatory fashion. See, e.g., BellSouth GeorgidLouisiana
Order, 17 FCC Red at 9158, para.246. Despite a low transport order volume for competitive LECs, Pacific Bell
demonstrates compliance with this metric form May through September for each of the relevant submeasures. See
Pacific Bell Application at 67; Pacific Bell Application App. A, Vol. |, Tab. 6, Affidavit of William C. Deere
(Pacific Bell Deere Aff.), Tab. 12, Pacific Bell Johnson Aff., and Tab 20, Pacific Bell Shannon Aff.. See aiso
California Commission Order at 158

"% See Telscape Oct. 18 Fx Parre Lener at 4; Telscape Reply at 5

485
See Telscape Oct. L8 Ex Parre Letter at 4-5 n. 8 (citing Applications of Ameritech Corp.. Transferor, and SBC

Communications, frc Tramsferee. Jor Consent /o Transfer Control of Corporations Holding Commission Licenses
and Lines Pursuant to Section 24 and 310¢d) ofthe Communications Act and Parts 3, 22, 24, 25, 63. 90, 93, and
101 ofrhe Commission’s Rules, Memorandum Opinion and Order, 14 FCC Red 14712 (1999) (SBC/Ameritech
Merger Order), reversed in parr on other grounds, Association of Communications Enterprises v. FCC, 235 F.3d
662 (D.C. Cir. 2001)(ASCENT Decision) and SBC Communications, Inc., Apparent Liability for Forfeiture, FCC
02-7-82 (rel. Oct. 9,2002) (SBC Forfeiture Order).

8 See SBC Forfeiture Order, FCC 02-282 at paras. 14and 18; see also Implementation of the Local Competition
Provisions ofthe Telecommunications Act of 1996, Third Report and Order and Fourth Further Notice of Proposed

Rulemaking, |5 FCC Red 3696 (1999) (UNE Remand Order).

387

See Pacific Bell Reply at 62 (citing Opinion. Applicarion of AT&T Communications of Cafifornia, inc. et al.,
Jor Arbirration, D.00-08-011 (Cal. PUC Aug. 3,2000) (App. C, Tab 64}}.
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charged the unbundled network rate(s) for shared transport for the carriage of its iniraLATA toll
calls over Pacific Bell's facilities."™ While Telscape suggests that Pacific Bell does not
"facilitate” Telscape's requests to carry intral ATA toll traffic using shared transport,*™ it does
not explain why Pacific Bell's offering or its conduct does not satisfy its legal obligation.”™

138, We also disagree with Telscape's suggestionthat the SBC/Ameritech Merger
Order and the SBC Forfeiture Order indicate noncompliance with this checklist item.”™ We note
that the SBC Forfeiture Order found fault with SBC's offering in Ameritech states, and did not
directly address Pacific Bell's offering in California.'” Moreover, while that order also
commented generally on the shared transport UNE as established in the UNE Remand Order,
Telscape does not demonstrate that Pacific Bell's arrangement for providing shared transport in
its agreement with AT&T fails to satisfy this unbundling requirement. Finally, we take
additional assurance from Pacific Bell's recent decision to make available a new, simpler process
for allowing competing LECs to use shared transport to route intraLATA toll calls.*” According
to Pacific Bell, this offering is functionally equivalent to that provided by SWBT in Texas.**

139. ATLT also takes issue with the arrangement for providing shared transport in its
agreement with Pacific Bell. suggesting that it actually requires the purchase of dedicated
transport.’” AT&T bases this claim on an observation that there are no Access Service Request
(ASR) ordering procedures developed and implemented on Pacific Bell's website allowing the

EH

See Pacific Bell Nov. 13 Ex Parte Letter, Attach. at 2.

4Re

See Telscape Oct. |8 Ex Park Letter at 4; Telscape Reply at 5.

U0

See Telscape Oct. 18 Ex Parre Letter at 4; Telscape Nov. 27 £x Parre Letter at 8
! seeTelscape Oct. 18 Ex Purre Letter at 5; see also Letter from Stephen Gunn, Working Assets Funding
Service, fnc., to Chairman Michael K. Powell, Federal Communications Commission, WC Docker No. 02-306, at |
(tiled December 4, 2002).

2 See SBC Forfeiture Order, FCC 02-282 at para. 4.

* AT&T contends that this offering is somehow deficient because it requires competitive LECs to pay

termination access charges. See AT&T Nov. 26 Haddad/Fetting £x Parre Letter at 13, and Declaration of Eva
Fening (AT&T Fetting Decl.) at para. 7. AT&T’s concern is misplaced. Pacific Bell correctly points ¢ut that
whether traffic is delivered over shared transport, dedicated transport, or another carrier's own facilities, the
terminating carrier, which is providing local service to the called pany, must complete the call through use of its
switching capacity That carrier is entitledto charge terminating access for intraLATA toll traffic it terminales. See
Pacific Bell Dec. 6 EX Parte Letterat3. Accordingly, transport and terminating compensation are distinct functions.

# See Pacific BellNov. 13 £x Parte Letter at 2. We note that Pacific Bell introduced this new offering after it

filed this application, and after parties filed their initial comments. We need not rely on this offering, however,
based on our finding regarding Pacific Bell's shared transport offering contained in its agreement with AT&T, and
thus need not address the question of whether we must waive our “complete when filed” rule. See, e.g., Amerirech
Michigan Order, 12 FCC Red at 3320.

5 See AT&T Nov. 26 Haddad/Fetting Ex Parte Letter at 13, and AT&T Fetting Decl. at paras. 2.6.
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ordering of shared transport. Pacific Bell explains, however, that it provides sample ASRs in its
handbook simply as examples of potential ordering scenarios.** It further explains that these
examples are not exclusive, and certainly should not be read as an indication that shared transport
can not be ordered. We find this explanation to be reasonable, and thus find that AT&T"s
concerns about Pacific Bell's website and handbook do not warrant a finding of checklist
noncompliance with respect to this issue.

140. We also note that DIRECTV requests that the Commission consider the
reasonableness of the terms and conditions of tariffed interl. ATA transport services available to
broadband service providers once Pacific Bell receives section 271 authority.”™ As DIRECTV
itself acknowledges,”® the Commission has previously determined that concerns such as this one,
which relate to the reasonableness of Pacific Bell's wholesale tariffs, are beyond the scope of a
section 271 proceeding.” We therefore deny DIRECTV’s request.

D. Checklist Item 13 — Reciprocal Compensation

141.  Section 271(c)(2)(B)(xni) of the Act requires that a BOC enter into “[r]eciprocal
compensation arrangements in accordance with the requirements of section 252(d)2)."*® In turn,
section 252(d)(2)(A) specifies when a state commission may consider the terms and conditions
for reciprocal compensation to be just and reasonable.” Based on the record, we conclude that
Pacific Bell demonstrates that it provides reciprocal compensation as required by checklist item
5.

142.  We reject PacWest, RCN and TelePacific’s allegation that Pacific Bell fails the
requirements of this checklist item because it does not provide reciprocal compensation
consistent with the Commission's rules.*” PacWest and TelePacific assert that they have
deployed switches capable of serving geographic areas comparable to the areas served by Pacific
Bell's tandem switches, and therefore are entitled to receive reciprocal at the tandem switching
rate. These commenters assert that Pacific Bell refuses to compensate them at the tandem
switching rate in violation of section 251(b}(3) of the Act.*” Pacific Bell replies that the
PacWest and RCN interconnection agreements entitle PacWest and RCN to tandem switching

¢ gee Pacific Bell Dec. 6 Ex Parte Letter Attach. at 3,
197 See DIRECTV Comments at 7-8.
% See DIRECTV Comments at 8.

499
See BellSourh GeorgidLouisiana Order, 17 FCC Recd at 9188-89, para. 305.

047 US.C. § 2T H{c)2XBXxiti).
L A7 U.S.C.§ 252(d)2NA).
* pacWest, RCN and TelePacific Comments at 29-30.

%47 U.S.C.§ 251(bX5); PacWest, RCN and TelePacific Comments at 29-30.
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compensation only where they perform a tandem switching function, which neither of them
performs.” Pacific Bell asserts that because these commenters failed to raise the allegation
before the California Commission, in the California 271 proceeding or otherwise, and because
Pacific Bell filed an application for arbitration on March 29, 2002 with the California
Commission to address proposed language for tandem switching compensation under a new
interconnection agreement with these parties, the Commission need not address the contract
dispute here.” In the California Commission Order, the California Commission found that
Pacific Bell complies with its reciprocal compensation obligations.*®

143. Tothe extent that these parties are unable to resolve this dispute in their ongoing
negotiations, we find that this allegation is best resolved before the California Commission.
While we do not require parties to raise all pricing issues at the state level before raising them in
asection 271 proceeding. it is both impracticable and inappropriate for us to make the fact-
specific finding regarding interconnection agreements requested of us in this section 271 review
when the issue was not raised below.*” As we have stated in prior section 271 orders, although
we have an independent obligation to ensure compliance with the checklist, "section 271 does
not compel us to preempt the orderly disposition of intercarrier disputes by the state
commissions.™® We have confidence in the California Commission's ability to resolve the
allegations of PacWest, RCN and TelePacific consistent with our rules. We therefore find that
Pacific Bell meets its obligations under checklist item 13.

VI.  REMAINING CHECKLIST ITEMS (3, 6-10, 12)

144. In addition to showing that it is in compliance with the requirements discussed
above, an applicant under section 271 must demonstrate that it complies with checklist item 3
(access to poles, ducts, and conduits),>” item 6 (unbundled local switching),”*" item 7 (911/E911
access and directory assistance/operator services),™ item 8 (white pages)”* item 9 (numbering

S04

Pacific Bell Shannon Reply Aff. at para. 17

565
ld at para. 18 {citing Application of Pacific Bell Telephone Company (U-1001-C) for Arbitration with Pac-

West Telecomm. inc. (U3266-C) pursuant to Section 252(b) ofthe Telecommunications Act of 1996, A.02-02-059
(Apr. IR, 2002)).

*®  California Commission Order at 2 and 208, and Conclusions of Law Nos. 89 and 90

507
Verizon Vermont Order, 17 FCC Red at 7636. para. 20

& Verizon New Jersey Order, 17 FCC Red at 12354, para. 139 (quoting Verizen Pennsylvania Order, 16 FCC
Red at 17484, para. 118), SWBT Arkansas/Missouri Order, 16 FCC Red at 20776, para. 115.

%47 U.S.C.§ 27 1{c}2)(B)iii)
W47 U.S.C.§ 271 (cH2UBXvi)
47 U.S.C. § 271(c)(2)(B)(vii)

47 U.S.C.§ 271(e)2)(B)(vii).
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administration),”” item 10 (databases and signaling).”"* and item 12 (dialing parity).”” Based on
the evidence in the record, we conclude, as did the California Commission, that Pacific Bell
demonstrates that it is in compliance with these checklist items.*"* No parties objected to Pacific
Bell’scompliance with these checklist items.

1347 U.S.C. § 27 1{c)H2)(B)(ix).
$447 U.S.C. § 271(c)2)BXx).
51547 U.S.C.§ 271 (c)(2)(B)(xii).

*1¢ See California Commission Order at 125 (checklist item 3), 169 (checklist item 6), 176 (checklist item 7), 182
(checklist item 8), i86-87 (checklist item 9), 192 (checklist item 10), and 204 (checklist item 12).
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VII. SECTION 272 COMPLIANCE

145.  Section 271(d)(3}¥B) requires that the Commission shall not approve a BOC’s
application to provide interLATA services unless the BOC demonstrates that the “requested
authorization will be carried out in accordance with the requirements of section 272.7>'? Pacific
Bell provides evidence that it maintains the same structural separation and nondiscrimination
safeguards in California as it does in Texas. Missouri, Arkansas, Kansas, and Oklahoma where
SBC has already received section 271 authority.’™ Pacific Bell also states, among other things.
that it will operate independently of its section 272 affiliate, which will have separate officers,
directors and employees and will maintain separate books, records, and accounts.”"® Pacific Bell
also states that it will conduct all transactions with its section 272 affiliate on an arm-length
basis, with the transactions reduced to writing, open to public inspection, and accounted for in
accordance with accounting principles and rules approved by the Commission.”*® Finally, Pacific
Bell states that it will obtain and pay for a joint Federal/State biennial audit performed by an
independent auditor to determine whether it has complied with the section 272 and the rules
promulgated under it.*' Based on the record before us, we conclude that Pacific Bell has
demonstrated that it will comply with the requirements of section 272.°*

146. AT&T raises concerns about Pacific Bell*s compliance with section 272 making
certain allegations based on an audit performed by Overland Consulting for the California
Commission to monitor its New Regulatory Framework (NRF).**® Based on certain findings in

47 US.C. § 273 )(B).

3% See Pacific Bell Application App. A., Vol. 1, Tab 2, Affidavitof Joe Carrisalez (Pacific Bell Carrisalez Aff.) at
para. 5; Pacific Bell Application App. A., Vol. 2a, Tab 9, Affidavit of Robert Henrichs (Pacific Bell Henrichs Aff.)
at para. 9; Pacific Bell Application App. A., Vol. 5, Tab 24, Affidavit of Linda G. Yohe (Pacific Bell Yohe Aff.) at
para. 7. See afso SWBT Arkansas/Missouri Order, 16 FCC Red at 20780-81, paras. 122-23; SWBT
Kansas/Oklahoma Order, 16 FCC Red at 6370-74, paras. 256-65; SWBT Texas Order. 15 FCC Red at 18548-57,
paras. 394-415.

*1®  pacific Bell Application at 102-109.

520 |d

521

Pacific Bell Application at 106-107. Emst & Young has completed the first independent audit of SBC's
section 272 compliance pursuant to section 53.209ofthe Commission’s rules. 47 C.F.R. § 53.209. See Letter from
Brian Horst, Pariner, Emst & Young, to Marlene H. Dortch, Secretary, Federal Communication Commission
(September 16, 2002)(transmitting audit repon).

322 See Pacific Bell Carrisalez Aff. at Tab 2: Pacific Bell Henrichs Aff. at Tab 9; Pacific Bell Yohe Aff. at Tab 24.
525

See AT&T Comments at 55-68. Overland Consulting, Regu/aiory Audit & Pacific Bell For The Years 1997,
1998 and 1999, Feb. 21,2002 (Overland Report). The NRF is an incentive-based regulatory framework adopted by

the California Commission in 1989 for Pacific Bell and Verizon California (then CTE California. Inc.). Re
Alternative Regulatory Framewerks for Local Exchange Carriers (NRF Decision), 33 CPUC 2nd 43, D.§9-10-03 I,
Oct 12, 1989.
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the Overland Report, AT&T contends that Pacific Bell will not comply with section 272.*** We
disagree with AT&T"s claim that these findings demonstrate that Pacific Bell will not, in fact,
comply with section 272 on a going-forward basis. As an initial matter, we note that the audit
did not address Pacific Bell’s compliance with section 272, nor was its purpose to consider
transactions with the section 272 affiliate established to offer long distance service in California,
and which currently operates in other SBC states.”*> Rather the “report was prepared to
document Pacific Bell’s compliance with [California Commission] requirements and related
internal controls, to identify issues of regulatory concern in specific areas, and to develop
recommendations for the [California Commission}.”** Also, the audit covered Pacific Bell’s
compliance with the NRF during the three year period 1997-1999, which pre-dates SBC’s
offering of long distance service in any of its in-region states.””” Accordingly, none of the
auditor’s specific findings relate to Pacific Bell’s compliance with section 272, or its relationship
with its separate long distance affiliate.*® Moreover, we recognize that the California
Commission is still reviewing the report and has not yet adopted it,”*® and thus may even reach a
different conclusion regarding Pacific Bell’s compliance with the state requirements under
review.”” We thus conclude that none of the report’s findings undermine Pacific Bell’s showing

2 AT&T Comments at 55-56: AT&T November 26 Haddad £x Parte Letter at 7-9.
*»  See Pacific Bell Reply at 54; Pacific Bell Borsodi Reply Aff. at para. 6; Overland Reportat I-1. The Overland
Report does refer to “SBC Services” in several places. These references, however, are to Pacific Bell’s
administrative support shared services affiliate. not to its long distance affiliate, which is Southwestern Bell
Communications Service, Inc. (SBCS). Pacific Bell Borsodi Reply Aff. at para. 6 n.3. Pacific Bell does note that
the Overland Report mentions SBCS in a supplemental report, but not as an integral part of the report. Pacific Bell
Reply at 54 n.43: Pacific Bell Borsodi Reply Aff. at para. 10.

¢ Letter from Howard E. Lubow, President, Overland Consulting, to Jack Leutza | Director -
Telecommunications Division, California Public Utilities Commission (February 2 1, 2002) (transmitting audit
repon). The “general objective” of the audit was to “provide current, relevant information regarding Pacific Bell's
operational and financial processesto assist the [California Commission] in regulation.” Overland Repon, Attach. 2-
2, Development o f Audit Scope and Objectives at | (quoting from the Request for Proposal to perform the audit
issued by the California Office o f Ratepayer Advocates).

2 See SWBT Texas Order, 15 FCC Rced at 18354 (authorizing long distance service provided by its separate

section 272 affiliate in June, 2002).
> Among other things, the Overland Repon found that Pacific underreported net regulated operating revenuesto
the California Commission, that it engaged in improper cross-subsidizations, that it violated the California
Commission’s affiliate transaction rules, and that it delayed the audit by withholding information. AT&T relies on
these specific findings to support its claim the Pacific Bell will not comply with section 272. AT&T Comments at
56.
¥ Ppacific Bell Application Reply App., Tab 2, Reply Affidavit of Emery G . Borsodi (Pacific Bell Borsodi Reply
Aff.) at paras. 8, 15. The California Commission Order does not address its ongoing review ofthe Overland Report.
0 Indeed, as described in our discussion ofthe public interest, infra, the California Commission recently issued a
draft final decision concluding its review of Pacific Bell’s state public interest compliance process in which it finds
that its record supports the determinations that there is no improper cross subsidization by Pacific Bell, that there is
no finding of anticompetitive behavior by Pacific Bell, and that there is no substantial possibility of harm to the
(continued.. ..}
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that it will comply with section 272. Finally, we disagree with AT&T"'s allegation that Pacific
Bell will obstruct and delay the section 272 biennial audit based on its alleged conduct in the
California proceeding.”” Pacific Bell will be required to comply with the requirements and
timetable established by the Commission in sections 53.209, 53.211, and 53.213 of its rules to
conduct the section 272 audits.™

VIII. PUBLIC INTEREST ANALYSIS
A. Public Interest Test

147.  Apart from determining whether a BOC satisfies the competitive checklist and
will comply with section 272, Congress directed the Commission to assess whether the requested
authorization would be consistent with the public interest, convenience, and necessity.”” At the
same time, section 271(d}(4) ofthe Act states that “[tJhe Commission may not, by rule or
otherwise, limit or extend the terms used in the competitive checklist set forth in subsection
(c)2)B).™** Accordingly, although the Commission must make a separate determination that
approval ofa section 271 application is “consistent with the public interest, convenience, and
necessity,” it may neither limit nor extend the terms of the competitive checklist of section
271(c}2)B). Thus, the Commission views the public interest requirement as an opportunity to
review the circumstances presented by the application to ensure that no other relevant factors
exist that would frustrate the congressional intent that markets be open, as required by the
competitive checklist, and that entry will serve the public interest as Congress expected.

148. We conclude that approval of this application is consistent with the public
interest. From our extensive review of the competitive checklist, which embodies the critical
elements of market entry under the Act, we find that barriers to competitive entry in California’s
local exchange market have been removed, and that the local exchange market is open to
competition.

B. Price Squeeze

149. We find that the evidence submitted by XO, PacWest, RCN, TelePacific,
DIRECTV, and Ernest that Pacific Bell is engaged in three distinct price squeezes in California
does not support a finding that Pacific Bell fails its public interest requirements. We conclude
that none of these commenters has successfully established the existence of a price squeeze.

(Continued from previous page)
Competitive intrastate interexchange market by Pacific Bell’s entry into that market. See Draft Final Decision on the

Public Uritities Code Section 709.2(c) Inquiry.

*' AT&T Commentsat 62-64; AT&T Reply at 43; AT&T November 26 Haddad £x Parte Letter at 9.
47 CFR.§§53.209,53.211, 53.213

47 US.C. § 271d)(3X(C).

47 US.CLE 271{d)X4).
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With respect to PacWest, RCN, TelePacific, DIRECTV, Ernest, and AT&T’s allegations, we
also conclude that Pacific Bell’s pricing of DSL and payphone services at issue here is not
relevant under the competitive checklist requirements.

150.  Before analyzing the commenters’ price squeeze allegations, we begin with a
discussion of a pending remand on the issue of how allegations of a price squeeze should be
considered under the public interest standard of section 271(d)(3)(C). In Sprintv. FCC, the
Court of Appeals for the D.C. Circuit remanded to the Commission for further consideration of
how allegations of a price squeeze by a BOC should be examined as part of a section 271
application’s public interest analysis.™ In the Commission’sSWBT Kansas/Oklahoma Order,
the subject of Sprint v. FCC, the Commission declined to consider allegations that approving a
scetion 271 application would not be in the public interest because competitors are unable to
make a profit in the residential market using the UNE-platform.”*® The Commission concluded
that the Act requires us to consider whether rates are cost-based, not whether market entry is
profitable.™ The Commission also stated that, if it were to focus on profitability, it would have
to consider a state’sretail rates,>* which are generally outside itsjurisdictional authority.
Appellants asserted that their inability to make a profit in the residential market showed that
granting the BOC’s section 271 application was not in the public interest.”” The court concluded
that the Commission’srejection of the appellants’ profitability argument was not responsive to the
appellants’public interest argument.”” The court did not, however, vacate the order. Instead, it
remanded the Commission’srejection of the price squeeze issue for reconsideration.*"'

151. The Commission intends to issue an order addressing the questions posed in
Sprinr v. FCC about how we should consider allegations of a price squeeze that are raised in
section 271 proceedings. Because we have not yet addressed the issues remanded by the court.
however, we consider the specific allegations presented by the parties in this proceeding.

152. Inareview of a section 271 application, the public interest requirement is an
opportunity to review the circumstances presented by the application to ensure that no other
relevant factors exist that would frustrate the congressional intent that markets be open, as
required by the competitive checklist, and that entry will therefore serve the public interest as

3 Sprintv. FCC, 274 F.3d 549.

™ SWBT Kansas/Oklahoma Order, 16 FCC Red at 6269, para. 65, 6280-8 |, para, 92.
27 1d. at 6280-81, para. 92.

o

™ Sprinr v FCC, 274 F.3d at 553

0 1d at 554,

1 1d. at 556.
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Congress expected.” Congress did, however, explicitly prohibit the Commission from enlarging
the scope ofthe competitive checklist.” Accordingly, consistent with our statutory obligation,
we Will consider the existence and scope of the alleged price squeezes along with all other
relevant public interest factors.

153.  XO claims that Pacific Bell’s prices for DSI and DS3 UNE loops effect a price
squeeze on competitors, because in certain cases Pacific Bell’s UNE rates for DS1 and DS3
loops are substantially higher than its retail rates for these loops.” XO contends that Pacific
Bell’s UNE rates effectivelypreclude competitors from achieving any profits at all for certain
services and market segments.**® XO claims that these UNE rates prevent competition against
Pacific Bell in the market for these services.** Pacific Bell replies that XO not only failed to
provide the necessary detailed analysis to establish a price squeeze, but that XO’s DS1 and DS3
price squeeze allegation is “absurd” given the high level of competition in the provision of these
high-speed services.*”

154. The factual information necessary to conduct a price squeeze analysis is highly
complex. Courts have recognized the particular difficulty of conducting a price squeeze inquiry
in aregulated industry.**® The key elements of a price squeeze inquiry -- input costs, revenues,
and internal costs -- depend on numerous variables,** none of which are discussed or otherwise
analyzed in XO’s comments. XO fails to address any of the factors that we have identified in
past orders as relevant to a price squeeze analysis. XO does not provide an analysis to
demonstrate the internal costs of an efficient competitor, or alternative ways to provide service
(i.e., resale).”” Also, XO neither analyzes other revenues that may be available to competitors
nor addresses the fact that competition exists in this market from other companies offering high-
speed services.”' Additionally, we note that Pacific Bell voluntarily reduced its DS3 loop rate to

' Verizon New Hampshire/Delaware Order at para. 144 (citing Bell Arfantic New York Order, 15 FCC Red at

4161-62, paras. 425-24).

A | U.S.C.§ 271{d)(4); see alse Verizon New Hampshire/Delaware Order at para. 144
X0 Comments at 32.

% 1d. at32.

M d, at 32-33

7 Pacific Bell Reply at 46-49; see also id. at Tab 4, Affidavit of Robert W. Crandall (Pacific Bell Crandall Reply
Aff) ar para. 24.
% Concord Massachusetts v. Boston Edison Co.,915 F.2d 17 (1st Cir. 1990)

9 See BellSourh Multistate Order at para.281; Verizon New Hampshire/Delaware Order at para. 154

»P  See BellSouth Multistate Order at para. 285

7' See Verizon New Hampshire/Delaware Order at paras, 155-56; BellSourh Muluistate Order at para. 285 (citing
SWBT Arkansas/Missouri Order, 16 FCC Red ar 20751, para. 66).
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the rate it is proposing to the California Commission as part of its Relook Proceeding.”” This
further undermines XO’s assertion that Pacific Bell’s high rates preclude competition.
Accordingly, as we have found in previous orders,”” we find that XO provides insufficient
evidence to determine that a price squeeze exists in the DS1 and DS3 markets in California.

155.  PacWest, RCN, TelePacific, DIRECTV, and AT&T allege that Pacific Bell,
through its affiliated companies, is engaging in a price squeeze by charging approximately
$10.00more per month for wholesale DSL service than it currently offersto retail customers for
DSL-based Internet access service.”* These carriers allege that Pacific Bell’s wholesale DSL
rates do not permit viable competition.*® Commenters claim that in comparison to the $29.95
monthly promotional rate offered on a retail basis by Pacific Bell’s affiliated 1SPs, ASI (Pacific
Bell’s advanced services affiliate) provides wholesale ADSL access services and transport for
more than $40.00 per end-user DSL customer.*® Pacific Bell responds that pricing of DSL
service is irrelevant to the Commission’spublic interest standard?” Also, Pacific Bell asserts
that these commenters fail to provide the detailed analysis necessary to establish a price squeeze
and that a price squeeze in the DSL market would be implausible given the high level of
competition in the provision of this service.™

156.  Pacific Bell does not have a present obligation to offer DSL transport service
under section 251 or 252.%* ASI’s wholesale DSL transport services are offered at federally-
tariffed rates.”® In addition, no commenter addresses any of the factors necessary for us to
conduct a price-squeeze analysis discussed above, such as input costs, revenues, or an efficient
competitor’s internal costs. Furthermore, commenters fail to consider how alternative modes of
entry, e g., the UNE-P, which enables a carrier to lease the entire line for less than $20 a month,
affect the price-squeeze analysis.” For these reasons, we find that commenters fail to

%2 Ppacific Bell Reply at26

1 gsee Verizon New Jersey Order, 17 FCC Red at 12362, para. 175;BellSourh Georgia/Louisiana Order, 17 FCC
Red at 918l, para. 290; Verizon Fermont Order, 17 FCC Red at 7665, para. 7 ; SWBT Arkansas/Missouri Order, 16
FCC Rcd at 20751, para. 66.

33 pacWest, RCN and TelePacific Comments at ii and 27-28; DIRECTV Comments at [ and4-7; Lener from
James P. Young, Counsel for AT&T, to Marlene H. Donch, Secretary, Federal Communications Commission, WC
DocketNo. 02-306 at 1-2 (tiled Nov. 26,2002) (AT&T November 26 Young Ex Parre Lener).

2 d. at 29.

%6 Id. at 27-28 (citing ASI FCC TariffNo. 1 at §§ 4 et seq.).

7 pacific Bell Reply at 45-46.

% Jd at46-48

9 See47 U.S.C. §§ 251(c)(2), (c)(4), and 252(d). See also section [V{(c), supra.
san

See Pacific Bell Application App. A, Tab 8, Affidavit of John S. Habeeb (Pacific Bell Habeeb Aff.) at para. 16.

%L See section IV(A) 1)(b)(ii), supra.
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demonstrate that Pacific Bell is engaged in a price squeeze through its provision of DSL transport
in violation of the public interest when we have never found that it is required under any
checklist item to offer DSL transport services at a wholesale discount.”?

157.  Ernest asserts that Pacific Bell “appears” to be engaged in a price squeeze that
will preclude competitors from serving the pay telephone line market in California.>® Ernest
contends that Pacific Bell is offering payphone service providers (PSPs} retail rates that are
below what Ernest. as an unbundled network element provider, must pay Pacific Bell for the
network elements that Ernest requires to provide comparable service.* Pacific Bell replies that
the Commission need not address Ernest’s payphone pricing assertions in this proceeding
because it did not raise the issue in the California 271 proceeding, because this pricing issue has
nothing to do with checklist compliance, and because this issue is currently the subject of a
pending complaint filed by MPower with the California Commission.”” Pacific Bell also
responds that it could not rationally engage in a price squeeze against payphone rivals because it
would be unable to recoup the losses from such a pricing strategy, given that it alleges that the
payphone industry is a dying business that is rapidly being replaced by personal wireless
communications.”

158.  We find that Ernest provides the Commission with none of the detailed analysis
needed to establish a price squeeze. Indeed, Ernest acknowledges that it is not “in a position to
provide . . . [the] detailed price squeeze analysis” required by the Commission in its previous
orders.>” In addition, in light of the pending complaint filed by MPower, we agree with Pacific
Bell that this payphone pricing issue is best resolved by the California Commission. As we have
stated in prior section 271 orders, although we have an independent obligation to ensure
compliance with the checklist, “section271 does not compel us to preempt the orderly
disposition of intercarrier disputes by the state commissions."** We are confident that the

California Commission will resolve this issue consistent with our rules.

159.  We further note that Pacific Bell’s intrastate payphone line rates are subject to the
Commission’s pricing guidelines. Specifically, in WisconsinPublic Service Commission, the

562 . . . .
We note that the appropriate venue for the price squeeze allegation raised by AT&T, PacWest, RCN,

TelePacific, and DIRECTYV is a complaint under section 208 ofthe Act. 47 U.S.C. § 208.

%3 Ernest Comments at |

1 at2.
3 Pacific Bell Shannon Reply AfT. at paras. 22-26

" Pacific Bell Reply at 48; see also d Crandall Aff, at paras. 20-24.

*7 " Ermest Comments at 2.

% Verizon NewJersey Order, 17 FCC Red at 12354, para. 159 (quoting Verizon Pennsylvania Order, 16 FCC
Red at 17484, para. 118); SWBT Arkansas/Missouri Order, 16 FCC Red at 20776, para. 115.
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Commission determined that section 276 of the 1996 Act requires that the BOCs' intrastate
payphone line rates comply with the cost-based "new services test" and that these rates be
calculated using a forward-looking, direct cost methodology such as TELRIC.**® Because these
pricing guidelines allow independent payphone providers to purchase lines from Pacific Bell
based on a pricing standard similar, if not identical, to that used by Ernest to purchase UNES. we
would expect that competitive LECs that are not providing their own facilities might often have
difficulty in competing with BOCs in providing services to independent payphone providers.
Given that the interest in promoting competition between independent payphone providers and
incumbent LEC payphone operations set forth in section 276 may at times run counter to the
interest of competition in serving the niche market of independent payphone providers, we find
that the interest explicitly identified by statute takes precedence. We therefore find that Ernest's
allegations do not cause Pacific Bell to violate its public interest requirements.

C. Assurance of Future Compliance

160.  We find that the performance incentives plan (PIP) currently in place for
California provides assurance that the local markets will remain open after Pacific Bell receives
section 271 autherization.”” Although it is not a requirement for section 271 approval that a
BOC be subject to such post-entry performance assurance mechanisms, the Commission has
previously found that the existence of a satisfactory performance monitoring and enforcement
mechanism would be probative evidence that the BOC will continue to meet its section 271
obligations.™*

161. We conclude that the Pacific Bell PIP plan provides sufficient incentives to foster
post-entry checklist compliance. We note that the PIP was developed and approved by the
California Commission in an open proceeding and Pacific Bell's performance measurements are
the result of extensive collaborative negotiations among the competitive LECs, the California
Commission, and Pacific Bell.*”* As in prior section 271 orders, our conclusions are based on a
review of several key elements in any performance assurance plan: total liability at risk in the
plan; performance measurement and standards definitions; structure of the plan; self-executing

i Wisconsin Public Service Commission, CCB/CPD No. 00-01, Memorandum Opinion and Order. 17 FCC Red

2051, 2072, para. 68 (2002).
S0 Ameritech Michigan Order, 12 FCC Red at 20748-50, paras. 393-398. We note that in all of the previous

applications that the Commission has granted to date, the applicant was subject to a performance assurance plan
designed io protect against backsliding afrer BOC entry into the long-distance market.

1 See Verizon New Jersey Order, |7 FCC Red at 12362, para 176; Ameritech Michigan Order, 12 FCC Red at

20748-50, paras. 353-98.

" Ppacfic Bell Johnson Aff. at para. 13; California Commission Order at 22|
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nature of remedies in the plan; data validation and audit procedures in the plan; and accounting
requirements.*”

162. We disagree with XO’s concern that the PIP is insufficient to deter backsliding.*™
The California PIP is overseen by the California Commission and includes reporting
requirements that track Pacific Bell’s performance on 5 measurements,’” as well as incentive
payments that subject Pacific Bell to up to $50 million of liability each month if it fails to
provide nondiscriminatory service to competitive LECs.”™ The $50 million liability each month
satisfies the California Commission’s overall annual cap of 36% of Pacific Bell’s annual net
return from local exchange service in California.”” Consequently, the PIP should play a key role
in swiftly detected and sanctioning any post entry backsliding. We also note that the PIP is not
the only means of ensuring that Pacific Bell continues to provide nondiscriminatory service to
competing carriers. In addition to the monctary payments at stake under this plan, Pacific Bell
faces other consequences if it fails to sustain an acceptable level of service to competing carriers,
including: enforcement provisions in interconnection agreements, federal enforcement action
pursuant to section 271(d)(6) and remedies associated with antitrust and other legal actions.””

163. Further, we reject XO’s contention that the PIP’s “curvilinear” structure unduly
limits the payments for which Pacific Bell is liable, and therefore limits the efficacy of the
plan*” Rather, as the California Commission found, the incentive amounts are scaled to
performance in a curvilinear structure in order to ensure that payments remain low when Pacific
Bell’s service quality is strong, but ratchet-up quickly when service quality deteriorates.”® In the
curvilinear plan, the per-failure payment amount increases as Pacific Bell “misses” more
measure.””” Thus, monetary liabilities mount as performance worsens. Moreover, the California
Commission will maintain vigilant oversight of the PIP. In its Plan Opinion, the California

' See, e.g., Verizon Massachusetts Order, 16 FCC Red at 9121-25, paras. 240-247; SWBT Kansas/Okiahoma
Order, 16 FCC Red at 6377-8 1, paras. 273-78.

3™ X0 Comments at 29

373 California Commission Order at 224
7% Ppacific Bell Reply at 49

537
California Commission Order at 227-28

™ see Bell Atlamtic New York Order, 15 FCC Red at 4165, para. 430 (stating that the BOC “risks liability through
antitrust and other private causes of action if it performs in an unlawfully discriminatory manner”); see also SWBT
Texas Order, |5 FCC Red at 18560. para. 421

*™ X0 Comments at 30
530

See Pacific Bell Johnson Aff. at paras. 234-35; see alse California Commission Order at228. See also Before
ihe California Utilities Commission of the State of California: Opinion on rhe Performance Incentives Plan for
Pacific Bell Telephone Company D.02-03-023 at 38. (PIP Plan Opinion).

*¥! " Ppacific Bell Reply Affidavit of Cynthia Wales, Tab 18 (Pacific Bell Wales Reply Aff.) at para. 79
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Commission ordered that after an initial period of six months, the performance of the PIP shall
be reviewed by the California Commission and shall include any adjustments and modifications
to the components, if necessary.”*’

164. Other Issues. Finally, we disagree with Sprint’s comments that assert that under
our public interest standard we must consider the level of competitive LEC market share. the
weakening economy, or the financing difficulties of competitive LECs.*® We have consistently
declined to use factors beyond the control of the BOC or competitive LECs, such as the weak
economy, or over-investment and poor business planning by competitive LECs to deny an
application.”* We note that the D.C. Circuit confirmed in Sorinr v. FCC that Congress
specifically declined to adopt a market share or other similar test for BOC entry into long
distance.”

D. Section 709.2 of the California Public Utilities Code

165. Several commenters argue that the Commission should reject Pacific Bell’s
application because of the California Commission’s findings that Pacific Bell failed to meet the
requirements under California Public Utilities Code section 709.2 for the provision of intrastate
interexchange telecommunications services.™ The commenters allege that because the
California Commission found that Pacific Bell failed to satisfy several prongs of section 709.2,
those findings alone provide sufficient evidence that Pacific Bell’s entrance into the long distance
market in California is not in the public interest.*” They also argue that facts or circumstances
relied upon by the California Commission are relevant to our analysis and warrant a finding that
Pacific Bell’s request fails our public interest requirement.”® In response, Pacific Bell states that
section 709.2 is irrelevant to this Commission’s section 271 determination, and even if it was
relevant, the California Commission wrongly determined that Pacific Bell failed to meet section
709.2.°%

166. Section 709.2 was enacted by the California legislature in 1994 and requires the
California Commission to make four essential determinations prior to "authorizing or directing

2 pacific Bell Wales Reply Aff. at para 84
o Sprint Comments at 4-9 (asserting that we must consider the financial status of the competitive LEC industry.)
8 See Ferizon Pennsylvania Order, 16 FCC Red at 17487, para. 126

585

Sprinr v. FCC, 274 F 3d at 559; see ulso Ameritech Michigan Order, 12 FCC Rcd at 20585, para. 17.

0 e, e.g. AT&T Comments at 71-73; Vycera Commentsat 19-21; XO Comments at 27-29; PacWest
Comments at 4-12; Sprint Comments at 10-13; Paging Systems Comments at 7-10.

7 See, e.g., AT&T Comments at 72-73; Vycera Comments at 21; XO Comments at 27.
8 See.e g, AT&T Comments at 72-73; XO Commenrs at 29; PacWest Comments at 34.

¥ Ppacific Bell Application at 95-101.
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competition” in the intrastate interLATA market.™ Specifically, the California Commission is
required to find that: (1) competitors have fair, nondiscriminatory access to exchanges; (2) there
IS no anticompetitive behavior by the local exchange telephone corporation, including unfair use
of subscriber information or subscriber contacts generated by the provision of local exchange
telephone service; (3)there is no improper cross-subsidization of interexchange
telecommunications service; and (4) there is “no substantial possibility of harm” to the
competitive intrastate interexchange telecommunications market.”" The California Commission
concluded that the record did not support the finding that Pacific Bell had satisfied the second,
third and fourth parts of the statute.”” Specifically, the California Commission identified
evidence of Pacific Bell’s behavior contrary to section 709.2, such as Pacific Bell’s joint
marketing plans.”” under which it could potentially use its current relationships with customers
to its advantage.”* In addition, the California Commission stated that while it did not have actual
evidence of improper cross-subsidization, the possibility existed for such conduct to occur in the
future.”” The California Commission also noted that, because Pacific Bell was going to be the
Preferred Interexchange Carrier (P1C) administrator, it would have the ability to behave in a way
that could harm competitors and potentially harm the competitive intrastate interexchange
telecommunications market.” Accordingly, the California Commission concluded that Pacific
Bell failed to meet the requirements of section 709.2.%”

167. On December 12,2002, an Administrative Law Judge (ALJ) appointed by the
California Commission issued a draft decision proposing to conclude the section 709.2 inquiry.
The ALJ determined that, with the implementation of certain additional safeguards, Pacific Bell
had satisfied the remaining three parts of section 709.2.* Accordingly, the drafi decision
proposes to allow Pacific Bell the authority to offer intrastate interexchange telecommunications
services “provided that it has received full authorization from the FCC pursuant to Section 271 of

590

Calif. Pub. Util. Code § 709.2(c).
1 calif. Pub. Util. Code § 709.2(¢c)(1)-(4)

*2 California Cummission Order at 245-61

*** " The California Commission concluded (contrary to the 1996 Act and the Commission’s regulations) that

permitting Pacific Bell tojointly market its long distance affiliate’s services to incoming callers would be a harmful
and discriminatory advantage. Cufifornia Commission Order at 248-49.

594
California Commission Order at 248-49

%5 California Commission Order at 258

" California Commission Order at 26 1-63

7 Califorma Commission Order at 263

598
See Pacific Bell Dec. 13 Ex Parte Letter, Attach 2, at 2. Specifically, the draft decision proposes to require
ongoing review of Pacific Bell's joint marketing scripts, to complete development of an expedited dispute resolution

process, and to monitor Pacific Bell's special access performance. /4. at 16-22.
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the Telecommunications Act of 1996.”** Nonetheless, at this point the draft decision does not
represent a final action of the California Commission, and does not alter the earlier
determinations contained in the California Commission’s September 19,2002 Order (the
“California Commission Order”), discussed above.*® Comments on the draft decision are due by
December 24.

168.  Asan initial matter, we are not bound by the precise requirements of section
709.2. Congress granted the Commission exclusive authority to determine whether a BOC may
provide interLATA services — including both interstate and intrastate services - and identified the
findings the Commission must make before it grants a section 271 application!”  In the Non-
Accounting Safeguards Order, moreover, we determined that “sections 271 and 272, and the
Commission’s authority thereunder, apply to intrastate and interstate interLATA services
provided by the BOCs or their affiliates,” and that “the states may not impose, with respect to
BOC provision of intrastate interLATA service, requirements inconsistent with sections 271 and
272.7%? We also note that a state retains authority to enforce obligations and safeguards relating
to a BOC’s provision of intrastate interLATA services, such as those governing consumer
protection and service quality.”” In addition, a state retains authority to enforce safeguards that
promote a pro-competitive telecommunications market, to the extent that they are not
inconsistent with federal requirements. However, this Commission retains the authority to
determine whether a BOC remains in compliance with the requirements of section 271.

169. As we noted at the beginning of the public interest section of this Order, section
271(d)(3)(C) of the 1996 Act states that the Commission shall not approve a requested
authorization to provide in-region, intetLATA services unless “the requested authorization is
consistent with the public interest, convenience, and necessity.”™ In discharging this obligation,
we must be mindful that the standard applied is a federal one, as set forth in the 1996 Act. The
Cornmission has, accordingly, developed a significant body of precedent regarding the factors we
have considered in making public interest findings for the purposes of section 271.** Although

399

See Pacific Bell Dec. 13 £x Parte Letter, Attach 2, at 23.

The ALJ explained that the California Commission may adopt all or parr of the draft decision as written. amend
or modify it, or set it aside and prepare its own decision. See Pacific Bell Dec. 13 £x Pane Letter, Attach 2 at |

% See 47 U.S.C. § 271{a) (a BOC may not “provide interLATA services except as provided in this section”); id. §
271(bY1) (‘A Bell operating company...may provide interLATA services originating in any of its in-region
Stares... ifthe Commission approves the application of such company for such State under subsection {d)}{3)".

w2 N the Matter of Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the

Communications Act of 1934, as Amended, CC Docket N0. 96-149, First Report and Order and Further Notice of
ProposedRulemaking, 11 FCC Red. 21905,21929, para. 47 (1996).

85 See M at n.97.
804 47 U.S.C. § 271(d)3)C)

3 See. e.gz., Bell Atlantic New York Order, !5 FCC Red at 416 1-72, paras.422-43; SWBT Texas Order, 15 FCC
Red at 18537-65, paras. 416-30.
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there is no requirement in the statute for the Commission to consult with a state or atherwise
follow its determinations on the public interest,*® we rely on the state commission as the initial
fact finder. The state commission is able to cross examine witnesses, compel discovery, and
direct the submission of additional record evidence on particular issues. The Commission lacks
the time to employ such tools during the course of the 90-day statutory review period. We also
recognize that the Commission, in conducting its public interest analysis, may not extend the
terms of the competitive checklist.*” Therefore, to the extent the California Commission’s
discussion of section 709.2 raises public interest considerations relevant to our section 271
analysis in this proceeding, we take seriously the findings of the California Commission and
address them below.

170. As ageneral matter, then, we do not agree with certain commenters that we
should simply reject this application based solely on the fact that the California Commission
concluded Pacific Bell failed to meet state law requirements.”” In particular, we do not consider
the California Commission’s conclusion under section 709.2 alone to be determinative of our
own public interest analysis for several reasons. First, we note that section 709.2 is a state statute
enacted several years before the 1996 Act, and section 709.2 provides a different framework for
determining whether Pacific Bell can enter the intrastate interexchange market that is somewhat
inconsistent with the approach in section 271.* For instance, section 271 explicitly permits joint
marketing under certain circumstances, yet the California Commission did not consider this in its
analysis of the state requirements (nor does section 709.2 require itto).*"® Second, while the
California statute requires a determination of “no improper cross-subsidization of intrastate
interexchange telecommunications service,” the 1996 Act requires the BOC to comply with the
structural safeguards of section 272 of the Act, which includes establishing a separate long
distance subsidiary.®"' Because of the differences between section 709.2 and the relevant sections
ofthe 1996 Act, and as discussed in more detail below, we conclude that the California
Commission’s determinations with regard to section 709.2 do not compel any particular outcome
ofour public interest determination under the 1996 Act. We conclude that the 1996 Act is

8% See 47 U.S.C. 5 271(d)2)(B).
07 See 47 U.S.C.§ 271(dX4)
o gSee, e.g., AT&T Comments at 69: XO Comments at 27; PacWest Comments at 6.

o™ See, e.g letter from Jim Costa, California State Senator, to Marlene H_.Dortch, Secretary, Federal
Communications Commission, CC Docket No. 02-306 (fled October 18, 2002) (Costa October 18 £x Parte | etter).
As the original author of Section 709.2 while a member o fthe California State Assembly, Mr. Costa submitted an £x
Puarte letter stating that Section 709.2 was not intended to stand as a barrier to FCC approval of Pacific Bell’s long
distance application, and “ifthe FCC concludes that Pacific Bell meets the federal statutory requirements forrclief,

then the company meets the requirements of Section 709.2."
®10  See47 U.S.C.§271(e)(1).

o' 47 US.C.§272
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paramount to any state statute in determining whether Pacific Bell’s section 271 application is in
the public interest.

L71. Nonetheless, while the California Commission’s findings under state law do not
compel any particular result, we do not agree with Pacific Bell that the specific issues raised by
the California Commission and cited by commenters are irrelevant to our public interest
inquiry.*” Indeed, our precedent in this area clearly states that evidence of a BOC’s failure to
comply with state telecommunications regulations could undermine our confidence that a BOC’s
local market is, or will remain, open to competition once the BOC has received interLATA
authority.”” Therefore, we fully consider the specific facts and circumstances identified by the
California Commission, to the extent these facts and circumstances are stated with clarity in our
record, because they could independently establish a public interest concern separately
cognizable by this Commission in its review. We thus address the specific facts and
circumstances underlying the California Commission’s analysis—and highlighted by the
commenters in this proceeding.

172.  We disagree with the several commenters that suggest that Pacific Bell failed to
cooperate in opening its network to competitors by engaging in a pattern of anticompetitive
conduct. The record in this proceeding does not support such a finding. Commenters raise two
key issues with respect to their position that Pacific Bell engages in anticompetitive behavior.
First, comrnenters note that Pacific Bell plans tojointly market its services to inbound callers.“*
While the California Commission finds this activity to be “unfair” usage of subscriber
information or customer contacts, federal law specifically permits Pacific Bell to jointly market
its long distance service to inbound callers once it obtains authority to provide in-region,
interLATA services within a state.””® Indeed, this Commission has found that where joint
marketing is conducted pursuant to the statute and Commission rules, such activity is fully
consistent with the public interest.*"® No party disputes that Pacific Bell’sjoint marketing plans
comply with federal law and the California Commission does not contend otherwise. We
therefore decline to find that Pacific Bell’s entry into the interLATA market is not in the public
interest when Congress clearly established that this activity can benefit consumers and is
otherwise consistent with the public interest. Second, commenters note the California
Commission’s concerns relating to two cases filed against Pacific Bell regarding its planned use

612

Pacific Bell Application at 99
" See Ameritech Michigan Order, 12 FCC Red at 20749-50, para. 397.

84 See,eg., Vycera Comments at 23-25; AT&T Comments at 78-79

% California Commission Order at 249; 47 U.S.C. §271(ex |l Even if Pacific Bell’sjoint marketing plans were

problematic, the California Commission is requiring Pacific Bell, among other things, to tell customers that they
have the right to select the interLATA carrier of their choice. which should minimize any inherent advantage for
Pacific Bell’s long distance affiliate. California CommissionOrder at 251.

*!®  See Bell Atiantic New York Order, 15 FCC Red at 4160-61, paras. 419-20

95



Federal Communications Commission FCC 02-330

of long distance carriers’ billing information and alleged unlawful monopolization practices.®"”
We find these cases have little, if any, relevance to our analysis, both having been settled more
than 5 years ago without judgments having been entered against Pacific Bell.*"* Therefore,
despite commenters’ contentions, we cannot find that Pacific Bell behaves in an anticompetitive
manner such that this application fails the public interest standard.

173.  Commenters also support the California Commission’s finding that Pacific Bell’s
joint marketing plan demonstrates the possible existence of improper cross-subsidization.®® As
we have previously stated, the principal guarantee against improper accounting practices and
cross-subsidization is section 272 of the 1996 Act, which requires compliance with certain
structural safeguards. As noted above, we find that Pacific Bell will conduct its in-region long
distance operation in accordance with the requirements set forth in section 272. Therefore, we
cannot find that the mere possibility of improper cross-subsidization is such that this application
fails the public interest standard. We will monitor Pacific Bell’s performance in this area for
compliance with the conditions of approval in this order.””

174. Commenters also allege that Pacific Bell’s role as PIC administrator would harm
the long distance market. Specifically, commenters argue that the level of PIC dispute charges
issued by Pacific Bell as PIC administrator (for intraLATA toll calls) were many times greater
than that experienced under any other incumbent LEC.*' In addition, these cornmenters point
out that the number of intraLATA toll PIC disputes rose significantly once intraLATA equal
access was implemented in California.”” Some commenters also argue that Pacific Bell abused
its role as PIC administrator through improper billing and winback practices, claiming that
Pacific Bell improperly coded certain winbacks as PIC disputes, even though the customer’s
original switch away from Pacific Bell to the competitive LEC was authorized. *** In response,

7 See, e.g.. Vycera Comments at 21-23; PacWest Comments at 6-8. See also California Commission Order at

247-48.

"% pacific Bell Application at 96-97; see ulso Cafifornia Commission Order at 247-48 (recognizing that both

cases were settled and no judgments were entered against Pacific Bell).

#1%  Vycera Comments at 23-25; AT&T Comments at 76-79; PacWest Comments at 9-12

620 See FCC's Enforcement Bureau Establishes Section 27 | Compliance Review Program, Public Netice, D A 02-

1322 (rel. June 6,2002).

62l AT&T Comments at 79-60. Vycera argues that Pacific Bell's unique position as non-neutral primary carrier

(PC) change administrator allows it to indiscriminately register alleged PC disputes against competitors as a result o f
winback calls and winback written materials, and to directly benefit from this by assessing PC change charges and
fees against those competitors. Vycera further argues that while Pacific Bell does not allow carriers to provide
evidence ofcustomer authorization and verification to counter alleged PC disputes, Pacific Bell has nothing to Jose
and much to gain by registering PC disputes against carriers where none exists. See Vycera Comments at 34.

2 AT&T Comments at 60; Vycera Comments at 29-3 |

% vVycera Comments at 30-37; AT&T Reply Comments at 45-46. AT&T and Vycera both allege that Pacific Bell

improperly coded winbacks as PIC disputes and then improperly required competitive LECs to pay the charges
(continued.. ..)
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Pacific Bell argues that it has properly managed its role as PIC administrator and that its winback
practices and procedures are in compliance with state and federal regulations.** Pacific Bell,
however, does admit that for a period of time during 1999, certain winback reply cards were
incorrectly processed so as to record the winback as a PIC dispute in addition to switching the
customer back to Pacific Bell.** Pacific Bell explains that upon discovering this error, it notified
all carriers affected by this mistake, and provided credits for any incorrect PIC dispute charges
assessed.®™ Pacific Bell also claims that it apprised the California Commission of this problem
and implemented appropriate steps to minimize the likelihood of its recurrence, including the
retraining of personnel involved.*’

175.  Our slamming rules do not prohibit the BOC from retaining the role of PIC
administrator.*”® Indeed, it appears to us that every BOC that has received authorizations under
section 271 has continued to retain this role. We further note that the California Commission has
decided to initiate an investigation into Pacific Bell’s PIC administration practices, and assess
whether to order the creation of an independent third-party PIC administrator.”” Because the
California Commission has not yet decided whether to require the creation of such a third-party
P1C administrator, and because this Commission’s slamming proceeding is still open with
Petitions for Reconsideration and Further Notice issues pending, it would be premature for us to

(Continued from previous page)
(equal to two times the PIC change fee) for customers that switched to those competitive LECs and then returned to
Pacific Bell under its winback program. For instance, Vycera provides an example in which its President, Derek
Gietzen, requested that his intraLATA toll service be switched from Pacific Bell to Vycera. Accordingto Vycera,
Pacific Bell sent Mr. Gietzen a winback letter and when Mr. Gietzen signed the form and agreed | o switch back to
Pacific Bell, Pacific Bell reponed the original switch to Vycera as an “unauthorized carrier change.” Vycera
Comments at 33.

“  Ppacific Bell Reply Comments at 40-41. Pacific Bell argues that to the extent its winback practices have been
investigated by the California Commission, that investigation has revealed no evidence of any pervasive or
systematic mishandling o f slamming claims.
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Pacific Bell Wales Reply Aff. at para. 13.
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Pacific Bell Wales Reply Aff. at para. 13.
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Pacific Bell Wales Reply Aff. at para. 14.

°¥  See Subscriber Carrier Selection Changes Provisions of the Telecommunications Act af 1996, Policies and

Rules Concerning Unauthorized Changes in Consumers Long Distance Carriers, CC Docket No 94-129, Second
Report and Order and Funher Notice of Proposed Rulemaking, 14 FCC Red 1508, 1569-70, para. 102-103 (1998)
(Slumming Order and Further Notice) (permitting incumbent LECs to continue to act as executing carriers under the
same rules as other carriers). We note that changes to subscriber carrier selections are governed by Part 64. Subpart
K of our rules, which allow the BOC to act as an “executing carrier’—the carrier that effects a change ina
subscriber’s telecommunications carrier. 47 C.F.R. § 64.1100 el. seq.

2 California Commission Order at 265. The California Commission noted that while the BOC was the presumed
PIC administrator, a neutral third patty may be necessary in the new environment. Furthermore, the California
Commission initiated an investigation to examine the efficacy, feasibility, structural implementation, and selection
criteria for selecting a competitively neutral third-party PIC administrator.
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conclude that the absence of such a third-party PIC administrator will harm the public interest.**
Nonetheless, the commenters have raised valid concerns with regard to Pacific Bell’s conduct of
its PIC administrator responsibilities for intraLATA toll service, and Pacific Bell admits that it
has made mistakes improperly coding valid carrier changes away from Pacific Bell as PIC
disputes. Along those lines. we note that Pacific Bell’s conduct in the long distance market,
including its actions as PIC adminstrator, will be governed by section 64.1100¢t. seq. of the
Commission’s rules.”! We find the existence of these rules, the Commission’s enforcement
authority, as well as the ongoing state and federal proceedings, provide assurance that Pacific
Bell will be held accountable in this regard in the future. Accordingly, we cannot find that
Pacific Bell’s past behavior as intraLATA PIC administrator warrants a finding that grant of its
section 271 application is not in the public interest.*

176. Finally, AT&T claims that the regulatory audit report issued by Overland
Consulting, which we address above in the section 272 discussion, demonstrates that Pacific
Bell’s application is not in the public interest. Specifically, AT&T claims that the report contains
repeated findings of violations, such as underreported net regulated operating revenues, and
improper cross-subsidizations and suggests that Pacific Bell obstructed the work of the
auditors.”” We reject AT&T’s contention, however, that the Overland Report requires a finding
that Pacific Bell’s application is not in the public interest. As we have routinely held, our
principal guarantee under the Act against improper accounting practices and cross-subsidizations
is compliance with the structural and accounting safeguards of section 272. So long as Pacific
Bell demonstrates that it will comply with the requirements of section 272, we do not find a
sufficient public interest concern to warrant rejection of this application.

IX.  SECTION 271(d)(6) ENFORCEMENT AUTHORITY

177. Section 271(d)(6) of the Act requires Pacific Bell to continue to satisfy the
“conditions required for. . . approval of its section 271 application subsequent to Commission
approval of its application.”™” Thus. the Commission has a responsibility not only to ensure that
Pacific Bell complies with section 271 today, but also that it remains in compliance in the future.
As the Commission has already detailed the post-approval enforcement framework and its
section 271(d)(6) enforcement powers in prior orders, it is not necessary to do so here.*”*

©% See e.g., Slumming Order and Furrher Notice, 14 FCC Red at 1609-10, paras. 183-84.

®1 47C.F.R. § 64.1100 er seq
e note, that the California Commission itself provided that it is not presently prepared to require the use of a
third-party PIC administrator. California Commission Order at 265.

“* AT&T Comments ai 73-76. See Supra Section VI discussing Section 272 compliance.
#4147 US.C. §271(d)(6)

%% See SWET Kansas/Oklahoma Order, 16 FCC Red at 6382-84, paras. 283-85; SWBT Texas Order, 15 FCC Red
at 18567-68, paras. 434-36; Bell Atlantic New York Order, 15 FCC Red at 4 174, paras. 446-53. See Appendix (.,
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178.  Working with the California Commission, we will closely monitor Pacific Bell’s
post-approval compliance to ensure that Pacific Bell does not “cease[] to meet the conditions
required for [section 271] approval.®* We stand ready to exercise our various statutory
enforcement powers quickly and decisively if there is evidence that market opening conditions
have not been sustained.

179. Inthe course of this proceeding, we have given close scrutiny to Pacific Bell’s
provision of UNES, as have the California Commission, the Department of Justice, and other
commenters.*”” We will closely monitor Pacific Bell’s performance in California following
section 271 approval. If evidence shows that performance is not maintained in these areas, we
are prepared to use our authority under section 271(d)(6) to enforce compliance. As the
Commission has warned, “any diminution in performance below levels deemed sufficient in this
order may expose [Pacific Bell] to possible enforcement action under section 271(d)(6),
including suspension of authorization to provide service. ™

180.  Consistent with prior section 271 orders, we require Pacific Bell to report to the
Commission all California carrier-to-carrier performance metrics results and PIP reports,
beginning with the first full month after the effective date of this Order, and for each month
thereafter for one year, unless extended by the Commission. These results and reports will allow
us to review Pacific Bell’s performance on an ongoing basis to ensure continued compliance with
the statutory requirements. We are confident that cooperative state and federal oversight and
enforcement can address any backsliding that may arise with respect to Pacific Bell’s entry into
the California long distance market.

X. CONCLUSION

181.  For the reasons discussed above, we grant Pacific Bell’s application for
authorization under section 271 of the Act to provide in-region, interLATA services inthe State
of California.

XIl.  ORDERING CLAUSES

182. Accordingly, IT IS ORDERED, that, pursuant to sections 4(i). 4(j}, and 271 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 134(i), 154(j), and 271, Pacific Bell’s
application to provide in-region, inter ATA service in the State of California, filed September
20,2002, IS GRANTED.

¢ 47 U.S.C.§ 27HdX6)A)

" See generally, California Commission Order at 29 er seq.; Department Of Justice Evaluation at 5; AT&T

Commenrsat 30 et seq.; XO Comments at 5 er seg

% See Bell Atlantic New York Order, 15 FCC Red at 4176, para. 45|

99



Federal Communications Commission FCC 02-330

183. ITIS FURTHER ORDERED that this Order SHALL BECOME EFFECTIVE
December 30. 2002.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch !
Secretary
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